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INTRODUCTION

Since 1990, Georgia-Pacific LLC and Georgia-Pacific Consumer Products LP (“Georgia-
Pacific”) have incurred hundreds of millions of dollars to investigate and clean up the poly-
chlorinated biphenyls (PCBs) from NCR Corporation’s carbonless copy paper (CCP) at the
Allied Paper/Kalamazoo River/Portage Creek Superfund site (the “Site”). Throughout that time,
the United States Environmental Protection Agency (the “Government” or “EPA”) and the State
of Michigan have had in Georgia-Pacific a reliable partner to help study the Site, identify other
potentially responsible parties, and fund the clean-up.

In the late 00s, Georgia-Pacific began to uncover substantial evidence showing that NCR
arranged for the disposal of a hazardous substance when it sold wastepaper generated in the
production of its proprietary carbonless copy paper to Kalamazoo mills in the 50s, 60s, and early
70s. So Georgia-Pacific sued NCR in 2010 to establish NCR’s liability at the Site and recover
some of Georgia-Pacific’s past costs. After a three-week trial in 2013, this Court found NCR
liable. And after another trial that spanned parts of four months, the Court assigned NCR the
largest share of liability—40% —for the past costs at issue in the case, which related to work
throughout the site for actions taken during all stages of CERCLA’s investigative and remedial
process.

NCR appealed, but the Sixth Circuit soon put the appeal on hold so the parties could
mediate. That process took nearly a year, with the uncertainty of future costs posing a
substantial obstacle. Any deal that would give NCR complete peace would leave the other PRPs
bearing all the risk that costs could exceed current estimates, perhaps substantially. Pricing the
premium for that assumption of risk proved challenging.

NCR was simultaneously negotiating with the Government. The proposed Consent

Decree is the product of that negotiation. It is, in effect, a cash-out deal. NCR agrees (a) to take

1
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on work in Areas 2, 3, and 4 of Operable Unit 5 (OUS) that the Government values at $135.7
million, (b) to pay $27 million to resolve potential claims for natural resource damages, (c) to
pay $82.5 million to EPA and the State for response actions at the Site, and (d) to satisfy the
judgment in favor of Georgia-Pacific. In exchange, the Government agrees not to sue NCR in
the future and grants NCR protection against “contribution” claims from other PRPs for any
costs incurred cleaning up the Site.

The Government appears to have ignored the difficult problem of setting a premium for
the risk the non-settling PRPs would bear for the unknown costs for the remaining work in Areas
4,5, 6, and 7, not to mention the steadily growing costs in Area 1. If the lowest of the
projections of future costs proves accurate, NCR pays about 28.83% of the total cost to
investigate and clean up OUS. So even in the best-case scenario, NCR pays no premium at all,
but instead gets a discount off the 40% share the Court assigned NCR for past costs. And even
that assumes that NCR’s cash contribution is used for response costs at the Site, something the
Consent Decree stops short of guaranteeing. If costs exceed the Government’s current
projections, NCR’s discount gets even bigger.

The Court should not enter the proposed Consent Decree. Georgia-Pacific appreciates
that NCR is finally standing up to its responsibilities at the Site. But the deal does not require
enough from NCR to justify complete, site-wide contribution protection. Because the total cost
to investigate and remediate the Site is so uncertain, long-standing EPA policy mandates that
NCR pay a premium to offset the risk it shifts to the non-settling PRPs to secure that protection.
And the Court should require a stronger commitment from EPA to firmly devote the NCR cash
contribution for use at the Site and require either assurances that the non-settling PRPs will have

access to that money or at a minimum be allowed to monitor how that money is managed.
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The Court also should decline NCR’s invitation to extinguish Georgia-Pacific’s residual
cost-recovery rights under CERCLA section 107. Cost-recovery claims under CERCLA section
107 are not claims for “contribution,” so they are not covered by CERCLA section 113(f)(2).
But NCR nonetheless asks the Court to rule now that Georgia-Pacific no longer can sue NCR or
anyone else to recover costs under CERCLA section 107, relying in part on an implausible
reading of one of this Court’s orders. The Court has not decided this question, and it need not do
so here.

BACKGROUND

I Georgia-Pacific has voluntarily incurred substantial costs at the Site and will
continue to do so for the foreseeable future.

The Court is familiar with Georgia-Pacific’s historic operations at the Site and its role in
cleaning up the Site since 1990. See Georgia Pacific Consumer Products, LP v. NCR Corp., 358
F. Supp. 3d 613 (W.D. Mich. 2018) (the “Phase II Opinion”). Relevant background facts from
the Phase II Opinion are summarized here. The Declaration of Shannon Johnson (Ex. 1) details
the costs Georgia-Pacific has incurred since September 2014, the agreed cut-off for past costs in
the previous litigation.

A. 1990-2007

Georgia-Pacific LLC and its affiliates are the former owners of several paper mills along
the Kalamazoo River. Georgia-Pacific bought the Kalamazoo Paper Company (KPC) in 1967
and operated its mill (the “KPC Mill”) in Kalamazoo until the mill closed in 2000. Fort James
Corporation and Georgia-Pacific Consumer Products LP, owned and operated two other
facilities—a large boxboard mill in Kalamazoo and a specialty-papers mill in Parchment. The
KPC Mill recycled NCR paper, which resulted in the discharge of PCBs to the Kalamazoo River

and the mill’s associated landfills.
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Unlike NCR, Georgia-Pacific has never disputed its liability at the Site. Along with
Millennium Holdings, LLC and Simpson Plainwell Paper Co., Georgia-Pacific formed the
Kalamazoo River Study Group (KRSG) in 1990 after the Site was listed. The KRSG then
executed the initial Administrative Order on Consent (AOC) with the State of Michigan to begin
studying and cleaning up the Site. Georgia-Pacific performed work pursuant to that order until
the mid-2000s, when EPA assumed responsibility as regulatory lead.

From 1990 to 2007 Georgia Pacific funded significant work under the auspices of the
1990 AOC and other orders. In addition to RI/FS work, Georgia-Pacific performed (1) removal
actions in and around the Willow Boulevard and A-Site landfills (OU2), (2) a time-critical
removal action at the site of the former KPC Mill, and (3) the remedy at the King Highway
Landfill (OU3). Georgia-Pacific incurred nearly $42 million in NCP-consistent costs for these

actions:

Category Cost

1990 AOC (excluding OU3) | $26,350,1345.46
All OU3 Costs | $11,946,045.28
2006 KPC Mill TCRA | $3,522,485.47
TOTAL | $41,818,665.21"

B. 2007-2016
1. The 2007 Administrative Settlements and Orders on Consent

In the mid-00s, EPA became regulatory lead at the site, and in 2007, entered into two

Administrative Settlement Agreements and Orders on Consent (ASAOCs) with Georgia-Pacific

IThis figure is net of various credits and offsets, including settlements reached with other
PRPs. A full description of Georgia-Pacific’s historic costs at the Site can be found in the Phase
IT post-trial brief Georgia-Pacific submitted in its cost-recovery action against NCR and others.
See Georgia Pacific Consumer Products, LP v. NCR Corp., No. 1:11-cv-483 (W.D. Mich. Feb.
19, 2016) (ECF No. 882).
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and Millennium. One required the parties to perform a supplemental remedial investigation and
feasibility study (SRI/FS) in OUS. The other directed the parties to conduct a time-critical
removal action (TCRA) in the former Plainwell Impoundment area of OU5 Area 1.

Georgia-Pacific alone has performed nearly all of the work required under the two 2007
ASAOCs. Georgia-Pacific completed the Plainwell Impoundment TCRA at a net cost of
$17,825,746.76. Work under the SRI/FS ASAOC continues to this date. Georgia-Pacific has
incurred $43,041,821.41 and expects to incur almost that much more to finish all work required
by that agreement. Ex. 1 atq 5.

2. State of Michigan Response Costs

The State of Michigan incurred oversight costs during the period before 2007. Georgia-
Pacific and Millennium agreed to pay the State a total of $4 million to reimburse those costs.
Georgia-Pacific’s share was $1.85 million. See Phase II Opinion at 19, 358 F. Supp. 3d at 630.

3. Millennium Bankruptcy

In early 2009, Millennium filed for bankruptcy and stopped paying for work at the Site.
EPA submitted a claim in the Millennium bankruptcy proceedings to recover future Site cleanup.
That claim estimated total site costs would be roughly $2.6 billion, $2.4 billion of which was for
OUS. Ex. 5, United States Proof of Claim at 10. The bankruptcy trustee settled the claim for
roughly $100 million. Half of that sum was placed in a trust to be used for the remedy in OU1.
The remaining $50 million is to be used for work in OUS. Georgia-Pacific is not aware that EPA
has, to date, used any of the money reserved for OUS.

4. OU2 Consent Decree

In 2009, Georgia-Pacific entered into a consent decree with EPA to perform the remedy
in OU2. The remedy is complete. As of September 1, 2014, Georgia-Pacific had incurred
roughly $15.6 million to perform this work. Phase II Opinion at 19, 358 F. Supp. 3d at 630.

5
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5. Plainwell Dam No. 2 TCRA

In 2009, Georgia-Pacific negotiated an ASAOC with EPA to perform a time-critical
removal action in the area formerly impounded by a dam immediately upstream of Plainwell,
Michigan. Georgia-Pacific alone completed this action at a net cost of roughly $6.8 million.

C. 2016 to present

In 2016, Georgia-Pacific committed to perform two actions in OUS5 at EPA’s direction.
Georgia-Pacific, International Paper, and Weyerhaeuser each agreed to perform a time-critical
removal action in Area 3, and Georgia-Pacific and International Paper agreed to implement the
remedy in Area 1. Ex. 1 atqe6.

Although Georgia-Pacific was willing to perform both of these actions, it was not willing
to do so through a liability-resolving settlement, such as an ASAOC or consent decree. Instead,
Georgia-Pacific agreed to comply with unilateral administrative orders (UAOs) to perform the
work, thereby preserving the right to assert a more powerful claim under CERCLA section 107
to recover costs from other PRPs if necessary. See infra at 27-34.

The Area 3 TCRA is now complete with Georgia-Pacific spending $11.7 million for its
share of the cost. Ex. 1 atq 7. Georgia-Pacific is still working with International Paper on
remedy work in Area 1. Although EPA originally projected that action would cost no more than
$23.4 million, Georgia-Pacific now expects the total cost to be at least $58 million. Ex. 1 at
198-9.

IL. Georgia-Pacific conclusively proved NCR’s liability after a trial before this Court.

After it accepted liability in 1990, Georgia-Pacific did what CERCLA incentivizes PRPs
to do—it went looking for other PRPs. And it found them. Between 1990 and 2010, Georgia-
Pacific identified other paper companies who, like Georgia-Pacific, had unwittingly accepted

NCR'’s waste for processing (e.g., Rock-Tenn, Gould Paper Co.). Georgia-Pacific also attempted

6
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(admittedly without much success) to demonstrate that companies outside the paper industry also
contributed PCBs to the site.

Starting in the late 00s, Georgia-Pacific began uncovering evidence showing that, by at
least the late 1960s, NCR knew that carbonless copy paper broke and trim was actually an
environmentally hazardous waste. Despite this knowledge, NCR continued to sell it to unwitting
brokers and paper companies for recycling. Georgia-Pacific then found evidence showing that
NCR itself sold broke and trim to Kalamazoo-area mills. So in 2010, Georgia-Pacific sued NCR,
arguing that NCR was liable as an arranger under CERCLA for the PCB contamination at the
Site. After years of costly litigation, Georgia-Pacific won. This Court found NCR liable as an
arranger in 2013, and in 2018 it assigned NCR a 40% share of responsibility for a portion of
Georgia-Pacific’s past costs. See Phase II Opinion at 64, 358 F. Supp. 3d at 653.

The Court entered its final judgment in June 2018, awarding Georgia-Pacific roughly $30
million in past costs. That judgment partially compensates Georgia-Pacific for work it
performed under the 1990 AOC with the State of Michigan, the reimbursement of the State of
Michigan’s response costs in 2008, the Plainwell Dam No. 2 TCRA, and the OU2 remedy. The
judgment requires NCR to pay Georgia-Pacific $19,826,725.67 plus $683,913.47 in prejudgment
interest through May 31, 2018. Post-judgment interest continues to run.

Georgia-Pacific asked this Court to assign equitable shares for all future costs. But NCR
opposed that request, arguing that future costs were subject to too many variables to allow a fair
allocation at that time. See Proposed Final Judgment, Georgia Pacific Consumer Products, LP v.
NCR Corp., No. 1:11-cv-483 (W.D. Mich. May 31, 2018) (ECF No. 923-1), at 2-3. This Court
agreed with NCR and limited its judgment to a simple finding that Georgia-Pacific, NCR,

International Paper, and Weyerhaeuser were jointly and severally liable under CERCLA for
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future costs at the Site. The Court did not allocate responsibility for those costs among the PRPs,
but it recognized that the Phase II allocation would be a “useful starting point” for any allocation
of future costs. See Phase II Opinion at 50, 358 F. Supp. 3d at 645.

III. Summary of OUS costs incurred to date

Based on the Court’s findings in the cost-recovery litigation and Georgia-Pacific’s own
records, costs incurred to date in OUS alone are substantial. To perform the work in OUS under
the 1990 AOC and pay the State of Michigan’s response costs, the work required by the 2007
SRI/FS ASAOC, and three of the four OUS TCRAs, the four remaining solvent PRPs have

incurred (or have been allocated) no less than $128.870,930.91>:

2This does not include the roughly $20 million that Millennium and Simpson Plainwell
incurred under the 1990 AOC, money Millennium spent under the 2007 ASAOC:s, or the nearly
$10 million Weyerhaeuser incurred in the vicinity of the 12" Street landfill, which Weyerhaeuser
contends should relate to OUS.
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International

Georgia-Pacific NCR Paper Weyerhaeuser

RI/FS3 | $51,194,768.66° $8,152,947.25 $3,057,355.22 $1,019,118.41
Area 1> | $23,349,811.49 $2,731,450.82 $3,816,907.97 $341,431.35

Area 36| $11,735,713.25 $0.00 $11,735,713.25 $11,735,713.25

TOTAL | $86,280,293.40 $10,884,398.07 $18,609,976.44 $13,096,263.01
% 67% 8% 14% 10%

IV.  Future costs will be substantial, but still very uncertain.

Notwithstanding the substantial cost incurred to investigate and clean up OUS so far,
hundreds of millions of dollars in work remains. Exactly how much is subject to wildly different

estimates.

3For each party, the figure in this row includes that party’s share of Georgia-Pacific’s and
Fort James’s OU5-related costs incurred under the 1990 AOC plus Georgia-Pacific’s payment of
the State of Michigan’s costs to oversee work performed under the 1990 AOC, less the money
Georgia-Pacific received in settlement from other PRPs and the amount the Court concluded was
unnecessary or inconsistent with the NCP. See Phase II Opinion at 19-20, 28, 358 F. Supp. 3d at
630-31, 633.

“On top of the categories of costs outlined in note 3 above, Georgia-Pacific’s past RI/FS
costs also include costs incurred to date under the 2007 SRI/FS ASAOC with EPA. See id. at 19,
358 F. Supp. 3d at 630. To calculate the 2007 SRI/FS component of this figure, Georgia-Pacific
uses the figures from the tables in the Phase II Opinion for costs incurred before September 1,
2014 ($21,527,061.54), see id., and adds the costs incurred since that date ($21,514,759.87), Ex.
latys5s.

SFor each party, the figure in this row includes that party’s share of Georgia-Pacific’s
costs incurred to perform the Plainwell Dam No. 2 TCRA. See Phase II Opinion at 19, 358 F.
Supp. 3d at 630. For Georgia-Pacific and International Paper, the figure also includes those
parties’ costs incurred to date to implement the Area 1 remedy. See Ex. 1 at 9 8. For Georgia-
Pacific, this figure includes costs incurred to perform the Plainwell Impoundment TCRA. See
Phase II Opinion at 19, 358 F. Supp. 3d at 630.

®This includes costs incurred by Georgia-Pacific, International Paper, and Weyerhaeuser
to perform the Area 3 TCRA. We assume that costs incurred by International Paper and
Weyerhaeuser are the same as the costs incurred by Georgia-Pacific. Ex. 19 7.
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In 2009, EPA projected the total cost to clean up OUS at $2.4 billion. As of March 2015,
EPA had neither withdrawn nor amended that estimate, even though substantial study of
potential remedies had been completed in Areas 1 through 3.

But in support of this motion, EPA estimates that future removal and remedial work in

OUS will cost dramatically less—roughly $609 million:

EPA Removal/Remedy
Implementation Cost Estimate
Area 1 $23,000,000
Area 2 $46,400,000
Area 3 $35,000,000
Area 4 $175,000,000
Area 5 $75,000,000
Area 6 $205,000,000
Area 7 $50,000,000
Total $609,400,000

The Government offers only a conclusory explanation of how it derived these numbers. EPA Br.
at 5 n.3. It does not identify the assumptions on which these projections are based or explain
why this estimate is so much lower than the one it submitted in support of its claim in the
Millennium bankruptcy. Whatever the basis for this projection, we already know it is wrong.
The expected cost for the remedy in Area 1 has increased to $58 million, two-and-a-half times
the top end of the range estimated in the record of decision. Ex. 1 at 9. And as explained
below, the Government and NCR think it likely enough that the cost of the Area 3 remedy will
exceed its $35 million projection that they have included $52.5 million buy-out option for NCR.
The investigation into potential remedies for Areas 4, 5, 6, and 7 has not matured to a
point where anyone can make a reliable cost projection. The known variables involved are
extensive, and even small changes in assumptions can affect the final cost dramatically. EPA

cannot resolve these uncertainties today. CERCLA requires the Government to go through an
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extensive process, involving public participation and a formal evaluation of potential remedies,
before selecting a final remedy for any area of the Site. See 42 U.S.C. § 9617; 40 C.F.R.

§ 300.430. And even the cost estimates derived through that process nearly always serve only as
a “floor” for future costs, as the experience in Area 1 and the Government’s expectation about a
potential increase in Area 3 demonstrate. If the Government’s estimate for Area 6, where the
SRI/FS process has barely begun, is off by as much as its estimate for Area 1, where the SRI/FS
process has been complete since 2015, costs could jump dramatically.

The Government’s estimate is also incomplete. It excludes Georgia-Pacific’s future
SRI/FS costs, which Georgia-Pacific estimates will cost a net of $36.4 million. Ex. 1 at 5. It
also excludes the State and EPA’s unreimbursed past response costs. EPA’s unreimbursed costs
are reportedly close to $50 million; we do not know Michigan’s number. And both EPA and the
State will incur costs going forward. If we assume Michigan’s past costs plus the combined
future costs for EPA and the State are $20 million, EPA’s estimate of Site costs that private
parties will be asked to pay or reimburse must be increased by at least another $106 million.

V. The Proposed Consent Decree

After the Court entered its judgment in the cost-recovery litigation, NCR appealed. The
Sixth Circuit encouraged the parties to mediate, and they did so for nearly a year without
producing a deal. NCR was simultaneously negotiating with the Government and the State of
Michigan. On December 11, 2019, the Government announced it had reached a deal and
published the proposed Consent Decree. Georgia-Pacific submitted comments on the proposed
Consent Decree on February 18, 2020. See Ex. 2. The United States filed its motion for entry on
May 22.

The proposed Consent Decree requires NCR to satisfy its judgment to Georgia-Pacific

and drop its appeal, to perform work that EPA estimates will cost $135.7 million, and to make

11
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payments to EPA and the State of Michigan totaling $82.5 million. The work involved includes
the remedial design and remedial action in Areas 2 and 3, and a TCRA in Area 4. The
Government estimates that the work in Area 2 will cost $46.4 million and that the TCRA in Area
4 will cost $55 million, but there is no cap on those costs—they could go up. In Area 3, the
Government estimates the cost will be $35 million, but EPA has not yet selected the remedy for
that area. The Government protects NCR against the risk that the cost of that remedy expands,
allowing it opt out of performing the remedy and pay $52.5 million—150% of the estimated
cost. The Consent Decree also requires NCR to pay $27 million associated with natural resource
damages (NRDs)—$25 million to compromise a potential future assessment and $2 million for
assessment costs.
With respect to the money NCR pays for response costs, the Consent Decree stops short

of committing to spend the money at the Site. It states in various places:

EPA shall deposit the Response Cost Payments in the Site-wide

Special Account to be retained and used to conduct or finance

response actions at or in connection with the Site, or fo be
transferred by EPA to the EPA Hazardous Substance Superfund.

See, e.g., Proposed Consent Decree, ECF No. 2-1, at 22, 9 44 (emphasis added).

In exchange for NCR’s work and payments, EPA and the State agree not to sue NCR for
any further work at the Site. Because the Consent Decree broadly defines the “matters
addressed” by the agreement to include all past and future work at the entire Site, the agreement
eliminates the rights of other PRPs to seek contribution from NCR for any Site costs in the

future.

12
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ARGUMENT
1. Standard of Review

The Court must ensure that the terms of a CERCLA Consent Decree “are fair, reasonable
and adequate—in other words, ‘consistent with the purposes that CERCLA is intended to
serve.”” United States v. Akzo Coatings of Am., Inc., 949 F.2d 1409, 1435 (6th Cir. 1991)
(citation omitted). It also must determine “whether a decree is rational and not arbitrary or
capricious.” Id. Although the Court may not substitute its own judgment for that of the parties,
it must “eschew any rubber stamp approval in favor of an independent evaluation.” Id. (citation
omitted). “[F]airness in the CERCLA settlement context has both procedural and substantive
components.” United States v. Cannons Eng’g Corp., 899 F.2d 79, 86 (1st Cir. 1990).
Moreover, “[f]airness should be evaluated from the standpoint of signatories and nonparties to
the decree,” and “[t]he effect on non-settlers should be considered.” Akzo Coatings, 949 F.2d at
1435 (citations omitted) (emphasis added). The Court’s review of a proposed CERCLA Consent
Decree “must be thorough and penetrating,” and search for “serious omissions of substantive
evidence.” Id. at 1425-26.

A judicially-approved CERCLA settlement affects the rights of non-settlers, because that
type of settlement bars “contribution” claims by non-settlers against the settling party for
“matters addressed” by the settlement. 42 U.S.C. § 9613(f). So an agreement’s definition of the
“matters addressed” is centrally important.

In 1997, EPA issued its own policy for defining “matters addressed.” See Ex. 3,
Memorandum from Bruce Gelber to Sandra Connors, Defining “Matters Addressed” in
CERCLA Settlements (Mar. 14, 1997) (the “1997 Policy”). The 1997 Policy explains that the

“matters addressed” should be defined in settlement agreements to avoid ambiguity that would

13
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invite future litigation, while also ensuring that the settlement is “fair, reasonable, and consistent
with the goals of CERCLA.” 1997 Policy at 4.

The 1997 Policy further instructs that fairness to other PRPs is critical. An overly broad
definition of “matters addressed” unfairly intrudes on the legitimate right of non-settling PRPs to
seek contribution. So the agency must show that the amount paid in settlement reflects a
reasonable compromise in reference to the “matters addressed”:

Ordinarily, the required demonstration can be accomplished by
showing that the response actions or costs within the definition of
“matters addressed” were taken into consideration in determining
the amount of the settlement, and that the settlors’ payment or
other contribution represents a reasonable contribution to those
costs based on some defensible criterion such as the settlors’
volumetric share or ability to pay, or a fair assessment of the
litigation risks. Moreover, the impact of the settlement on the

contribution rights of any non-parties must be fair under all of the
relevant circumstances.

1997 Policy at 5.

In settlements involving the performance of specific work, the “matters addressed” are
the work tasks contemplated by the settlement. “In RD/RA settlements for only one of several
operable units, the ‘matters addressed’ are likely to be limited to the portion of the cleanup which
the settlors are performing or funding.” 1997 Policy at 8. For example, when Georgia-Pacific
performed the Plainwell Impoundment TCRA, the settlement defined the matters addressed to be
limited to that single TCRA. Ex. 4, Excerpts from 2007 Plainwell TCRA ASAOC.

In de minimis and cash-out settlements, the Policy emphasizes that the amount to be paid
in settlement must be fair in light of the overall scope of the “matters addressed.” Where the
payment is for a share of fixed specified costs, it should fairly reflect the settling party’s

equitable share of those costs, accounting for litigation risk.
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The task of constructing an appropriate settlement is significantly more difficult when the
payment seeks to extinguish liability for an uncertain amount of future costs. The 1997 Policy
instructs that, in such cases, the settling party should pay a premium to account for the risk
associated with that uncertainty:

Other items whose costs cannot be estimated at the time of
settlement (e.g., additional work that may be required as a result of
conditions that are not known or anticipated at the time of the
settlement, or work performed by other PRPs for which an
accurate accounting is unavailable) may be included in “matters

addressed” if the settlors pay a premium that reflects the risk that
such costs will ultimately be incurred.

1997 Policy at 7 (emphasis added). Stated differently, when the amount of work yet to be done
is uncertain, the settling party must pay above the odds. See, e.g., Cannons Eng’g, 899 F.2d at
85 (noting that EPA demanded that de minimis settlors pay 160% of the amount of their share of
responsibility).

Finally, when assessing the fairness of the matters addressed, the Government must
consider the work that other PRPs have performed or will perform. If work is mostly complete,
and the contribution of other PRPs to the total cleanup is ascertainable, a broad definition of
matters addressed that includes all site work may be appropriate. Conversely, such broad
protection is not appropriate where EPA cannot fairly conclude that the settling party is “paying
an appropriate portion of al/ costs.” 1997 Policy at 8 (emphasis in original).

II. The proposed Consent Decree is unfair to non-settling PRPs.

The Consent Decree is unfair to non-settling PRPs, because NCR’s effective share of the
total cost to clean up OUS is too low, when a// OUS costs are considered. In the best-case
scenario, NCR will pay 28.83% of the total costs to investigate and clean up OUS, which is
significantly less than the fair share this Court assigned to NCR, based on the substantial

evidence of NCR’s culpability documented in the Court’s findings of fact.
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That discount is not defensible as a reasonable approximation of litigation risk,’ and it
does not account for the significant uncertainty over the total cost for the OUS5 work. We cannot
know now the remedies the Government will select for most of OU5 or how much those
remedies will cost.® Under these circumstances, EPA’s 1997 Policy and the fairness
considerations it embodies dictate that NCR pay a premium to account for the uncertainty of
total Site costs. But the Government does not even acknowledge this uncertainty, much less
impose the premium its own policy requires.

A. Under EPA’s projections of future response costs, NCR pays substantially
less than its adjudicated fair share of liability.

NCR’s commitments for response actions and payments fall well short of the 40% share
this Court assigned to NCR.

Using the Government’s projection of the cost of future response actions in OUS5
submitted in this case, the fotal sum for work in OUS is roughly $794.7 million, assuming that

what remains of the money Millennium paid in bankruptcy gets used to defray costs.

"No one contends that NCR lacks an ability to pay.

8NCR can hardly dispute this point, having successfully used that uncertainty as grounds
to avoid an allocation of future liability in this Court. See Proposed Final Judgment, Georgia
Pacific Consumer Products, LP v. NCR Corp., No. 1:11-cv-483 (W.D. Mich. May 31, 2018)
(ECF No. 923-1), at 2-3.
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TOTAL OU5 COSTS

Total Past OU5 Costs $128,870,930.91

EPA Projection of Future Costs $609,400,000.00

State/EPA Past and Future Response Costs $70,000,000.00
SRI/FS Costs® $36,400,000.00

Millennium Balance ($50,000,000.00)

TOTAL OU5 $794,670,930.91

If the work NCR has agreed to perform costs what the Government projects, and all of
the money NCR pays is used to finance or reimburse response costs at the Site, NCR pays

roughly $229 million of the total OUS costs:

NCR OU5 PAYMENTS

Total Past NCR OU5 Payments $10,884,398.07

Value of NCR Work in Areas 2, 3, and 4 $135,700,000.00
NCR Response Cost Payments $82,500,000.00

TOTAL NCR OU5 PAYMENTS $229,084,398.07

So in this best-case scenario, NCR pays roughly 28.83% of the total OUS costs. That share is,
coincidentally, roughly 28% less than the 40% share assigned by this Court.

But there is a real risk that costs will exceed the estimate the Government proffers in its
motion, and the non-settling PRPs bear that risk disproportionately. We already know that
EPA’s best-case scenario for costs in Area 1 is low based on the most recent estimate developed

during remedial design, which exceeds the high-end of EPA’s original estimate by 150%. Ex. 1

°The Government or NCR may contend that Georgia-Pacific’s SRI/FS costs and the costs
incurred to perform the Plainwell TCRA should not be included, because the Court concluded
those costs are time-barred. But these costs are indisputably part of the total incurred in OUS.
And just as Georgia-Pacific relinquished its right to recover those costs by not suing to recover
them sooner, NCR has relinquished the right to recover the costs it would incur under the
Consent Decree by agreeing not to sue other PRPs to recover them. Proposed Consent Decree,
ECF No. 2-1, at 37, 4 92.
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at 9. In Area 3, costs are uncertain enough that NCR agreed to a cash-out option of $52.5
million, 50% more than EPA’s current estimate for the RD/RA work in that area. And these are
areas where the SRI/FS process is either complete or well-advanced. The SRI/FS process has
hardly begun in Areas 5, 6, and 7. In those areas, where the work is likely to be more costly, !°
the Government has even less information from which to make informed estimates. So the risk
of a miss is greater, and the consequences more profound.

As noted above, EPA itself, as recently as 2015, projected that OUS costs would run up
to $2.4 billion. We do not believe that number is realistic, and it certainly does not square with
the Government’s current cost projections. But the Government has not ruled it out either. It has
not stipulated that costs will not exceed its current estimates or even 150% of current estimates.
Indeed, the Government has not even explained why its 2015 projection is no longer operative.
If that extreme scenario comes to pass, NCR would wind up paying only about 14% of the total
OUS costs, even if NCR’s total outlay for NCR’s work in Areas 2, 3 and 4 increases to $300
million.

Bottom line, uncertainty over the cost of the future work in OUS is substantial. By giving
NCR complete contribution protection, the Consent Decree shifts the risk of escalating costs
from NCR to the non-settling PRPs. The Consent Decree ignores that risk—it does nothing to
prevent it, and it does not compensate the non-settling PRPs for assuming it.

B. The Consent Decree is substantively unfair under the framework EPA set
forth in the 1997 Policy.

The Consent Decree violates EPA’s 1997 Policy in at least two respects: (1) the United

States has failed to demonstrate that the work and payments required of NCR reflect a reasonable

10Area 6, for example, contains approximately 40% of the PCB mass in OUS5 and likely
will cost the most to remediate. Ex. 1 at § 4.e.
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compromise based on defensible criteria; and (2) EPA fails to grapple with the uncertainty of
future response costs.

1. The United States has failed to demonstrate that the Consent Decree
reflects a reasonable compromise of NCR’s total liability.

At the threshold, the United States’ estimate of future site costs is arbitrary. In 2009,
EPA, in the proof of claim it submitted in the Millennium bankruptcy, projected the total
response costs in OUS5 to be $2.4 billion. Ex. 5 at 10. And under oath in 2015, EPA’s designee,
Jim Saric, offered no revised estimate. See Ex. 6, Excerpts from Deposition of James Saric. Yet
now, in attempting to justify the fairness of the Consent Decree, the United States, based on Mr.
Saric’s declaration, offers an estimate of $609MM for work in OUS. That is a massive swing,
and the Government provides no explanation for it.

This is the very definition of arbitrary agency action. Agencies generally must offer
some explanation when they have changed positions. “An ‘[u]nexplained inconsistency’ in
agency position is ‘a reason for holding an interpretation to be an arbitrary and capricious change
from agency practice.”” Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126 (2016)
(quoting Nat’l Cable & Telecomms. Assn. v. Brand X Internet Serv., 545 U.S. 967, 981 (2005)).
To be sure, an agency can change its existing position, but it must provide “a reasoned
explanation for the change.” Id. at 2125. The agency “must at least ‘display awareness that it is

299

changing position’ and ‘show that there are good reasons’” for the new one. /d. (quoting FCC v.
Fox Television Stations, Inc., 556 U.S. 502, 515 (2009)).

An agency must “provide a more detailed justification” when “its new policy rests upon
factual findings that contradict those which underlay its prior policy” or “when its prior policy

has engendered serious reliance interests that must be taken into account.” Fox Television, 556

U.S. at 515. Just last month, the Supreme Court reaffirmed that “[1]t would be arbitrary or
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capricious to ignore such matters.” Dep’t of Homeland Sec. v. Regents of the Univ. of
California, No. 18-587, 2020 WL 3271746, at *14 (U.S. June 18, 2020) (quoting Fox Television,
556 U.S. at 515). “Sudden and unexplained change . . . or change that does not take account of
legitimate reliance on prior interpretation . . . may be arbitrary, capricious, or an abuse of
discretion.” See Smiley v. Citibank (S. Dakota), N.A., 517 U.S. 735, 742 (1996) (quotations
omitted) (citing Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 46-57
(1983); United States v. Penn. Indus. Chem. Corp., 411 U.S. 655, 670-75 (1973); NLRB v. Bell
Aerospace Co., 416 U.S. 267, 295 (1974)).

EPA does not explain its change in position, apart from noting that the number is close to
Georgia-Pacific’s internal projections from 2015. But the United States does not explain why
that estimate is better than the one it affirmed earlier in 2015. And for good reason: the new
estimate already has been called into doubt by the experience in Area 1, where the remedy is
expected to cost two-and-a-half times what the Government projects.

Even if the United States had adequately supported its change in position, its rationale for
why NCR’s response work and payments reflects a reasonable compromise still falls short. The
United States does not dispute that NCR’s work and payments comprise only 28.83% of total
OUS work using EPA’s current (unexplained) cost estimate, notwithstanding this Court’s finding
that NCR was responsible for 40% of costs incurred site-wide involving all aspects of CERCLA
work. The Government notes that this percentage may not apply to future costs. True, but that
percentage is, at a minimum, the “starting point,” and the Government offers no reason why
NCR’s share of future costs should be lower, apart from restating arguments about NCR’s
supposed “volumetric share” that this Court rejected when it allocated fault. Phase II Opinion at

4344, 56-57, 358 F. Supp. 3d at 64142, 649.
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The Government next notes the litigation risk. But unlike many settlements, which are
executed to avoid trial on liability and allocation, NCR already has been found liable, and the
Court assigned it an equitable share for a category of costs that is representative, both
geographically and in terms of tasks, of work to come. And the Government incurred no
litigation risk at all with respect to NCR on this Site. Georgia-Pacific did, working for nearly
eight years, including two weeks-long trials and extensive discovery, to establish NCR’s liability
and substantial responsibility for costs at the Site.

NCR is now appealing the judgment, but it faces very low odds of success. The Court’s
liability finding is a straightforward application of settled arranger law based on a series of
factual findings supported by ample evidence, which the Sixth Circuit will review for clear
error.'! United States v. Consolidation Coal Co., 345 F.3d 409, 413 (6th Cir. 2003). And NCR
faces an even steeper “run uphill” to disturb the Court’s allocation. GenCorp, Inc. v. Olin Corp.,
390 F.3d 433, 450 (6th Cir. 2004). NCR’s slim chance of success on appeal certainly does not
approximate the significant discount NCR would receive off this Court’s 40% allocation, even in
the unlikely event the Government’s unsubstantiated projection of future costs proves accurate.

The United States also mentions the avoidance of “litigation delay.” But the United
States is not involved in any cost-recovery litigation against NCR relating to the Site, because
Georgia-Pacific and others have voluntarily undertaken that task. And the United States will not

need to sue NCR in the future, either. Even if NCR continues to refuse to perform work,

"The fact that NCR defeated a claim of arranger liability in litigation involving costs
at the Fox River Superfund Site is of no moment. Judge Griesbach’s decision in that case
centered on the actions and intent of Appleton Coated Paper Company, not NCR itself. Georgia-
Pacific’s claim against NCR involved the actions and intent of NCR, and the judgment against
NCR is based on substantial additional evidence not presented in the Fox River litigation. See
Georgia-Pacific Consumer Products, LP v. NCR Corp., No. 1:11-cv-483, 2013 WL 12075957
(W.D. Mich.) (denying NCR motion for summary judgment on issue preclusion).
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Georgia-Pacific (and hopefully International Paper and Weyerhaeuser) will. The United States
need not file a single additional complaint against NCR.

2. The Consent Decree fails to account for the uncertainty of future
costs.

The Consent Decree’s biggest flaw is that it fails to account for the substantial
uncertainty in future costs for the extensive work NCR is not performing. This is directly
contrary to the 1997 Policy, EPA’s historical practice, and basic notions of fairness. See 1997
Policy, at 7; Cannons Eng’g, 899 F.2d at 88. Georgia-Pacific noted this problem in its
comments, and the Government says nothing about it in its motion. This is reason alone to
refuse to enter the Consent Decree.

The 1997 Policy recognizes that, where future costs that other PRPs will incur are
uncertain, settling PRPs who obtain full, site-wide contribution protection avoid all the risk that
costs exceed expectations. So the settling PRP should pay a premium that reflects the risk that
such costs will ultimately be incurred. Here, as explained above, that risk is real. This proposed
settlement gives NCR complete protection against claims by the other PRPs when the final
remedy for much of the Site is unknown and the costs cannot be reasonably estimated. So there
must be a premium, and it must be equivalent to that uncertainty.

Under the Consent Decree, the premium is non-existent, and the United States does not
explain its absence. If the United States no longer considers this aspect of its 1997 Policy to be
operative, it must at least acknowledge the change and provide a rationale. See supra at 19-20.
Its failure to do so is arbitrary and capricious.

Of course, EPA did not need to define the “matters addressed” by the Consent Decree as
broadly as it did. For example, one way to account for the uncertainty of future costs was to

limit the matters addressed to the next $609 million of work in OUS. Under that approach, NCR
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would enjoy contribution protection, but only to the extent that costs are in line with projections.
If, and only if, costs exceed EPA’s projections, non-settling PRPs would be able to return to
NCR for additional money.

This approach would offer at least two clear advantages. First, it significantly mitigates
the substantive unfairness of the Consent Decree to non-settling PRPs, while imposing no
unfairness on NCR. If, as in Area 1, costs in downstream areas escalate meaningfully beyond
current estimates, Georgia-Pacific and the others could assert contribution claims against NCR,
asking no more than that NCR pay its fair share of those costs. That result is not unfair to NCR.

Second, a provision like this would obviate the need to price the premium associated with
the uncertainty of future costs. There is no need for the Court, or the parties, to assess the
reliability of the estimate or the likelihood of various scenarios under which the total might
exceed it. If the United States and NCR are confident in EPA’s $609 million estimate, they
should have no qualms about limiting the matters addressed in this way.

III.  The Consent Decree should include stronger mechanisms to ensure the money NCR
pays gets spent at the Site.

The Consent Decree includes the following language regarding the use of money NCR

pays for future response actions:

EPA shall deposit the Response Cost Payments in the Site-wide

Special Account to be retained and used to conduct or finance

response actions at or in connection with the Site, or fo be

transferred by EPA to the EPA Hazardous Substance Superfund.
See, e.g., Proposed Consent Decree, ECF No. 2-1, at 22, 9 44 (emphasis added). Given the
substantial amount of cash EPA will have received if this settlement is approved—roughly $132

million for OUS5 from Millennium and NCR alone—the Court should require EPA to make a

firmer commitment to use that money to defray costs at the Site.
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CERCLA dictates that amounts paid to EPA in settlement reduce the liability of other
PRPs. 42 U.S.C. § 9613(f)(2). The easiest way to give effect to that legal mandate is for EPA to
use the money NCR pays expeditiously, and Georgia-Pacific has urged EPA to do so. But
Georgia-Pacific’s experience with EPA’s use of the money Millennium paid in bankruptcy to
fund OUS actions leaves Georgia-Pacific pessimistic on that score.

So to protect the rights of other Site PRPs, Georgia-Pacific asks the Court to require that
EPA augment its standard language regarding the use of response cost payments in four ways.

First, the Court should require the United States to include an additional recitation
acknowledging that it intends to use NCR’s Response Cost Payments for clean-up actions at the
Site:

EPA expects and intends to use all Response Cost Payments to

conduct or finance response actions at or in connection with the
Site.

The United States says that this additional language is unnecessary, because its guidance
requires as much. EPA Br. 25-26. But that is not assuring or legally binding. Guidance can be
changed or weakened at the agency’s discretion without formal rulemaking procedures. See 5
U.S.C. §§ 553(b)(A), 553(d)(2). Indeed, guidance on critical subjects frequently changes from
administration to administration. See, e.g., Chevron U.S.A. Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 863—64 (1984) (“An initial agency interpretation is not instantly carved in
stone. On the contrary, the agency . . . must consider varying interpretations and the wisdom of
its policy on a continuing basis.”). A simple recitation in the agreement along with the
provisions described below, would make the United States’ stated intent an enforceable part of

the agreement.
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Second, the Court should require the United States to modify the standard language
quoted above to acknowledge that Response Cost Payments will not be transferred to the general
Superfund unless response actions at the Site have been completed. For example, the language
above could be modified as follows:

EPA shall deposit the Response Cost Payments in the Site-wide
Special Account to be retained and used to conduct or finance
response actions at or in connection with the Site, or.if all such

actions have been completed, to be transferred by EPA to the
EPA Hazardous Substance Superfund.

The United States objects to this language, because its guidance would allow for the
transfer of funds from the Site-wide Special Account into the general Superfund if the balance of
the Special Account exceeds what is needed at the Site, even if Site work is not yet complete.
Georgia-Pacific does not object to making some allowance for funds to be transferred under that
circumstance, provided that EPA gives notice that it has made such a determination. And these
triggers should be specifically set forth in the Consent Decree, where they will remain subject to
the Court’s continuing jurisdiction. See United States v. Bd. of Cty. Commissioners of Hamilton
Cty., Ohio, 937 F.3d 679, 688 (6th Cir. 2019) (“[A] consent decree is a settlement agreement
subject to continued judicial policing.”). Without enforceable commitments in the Consent
Decree, non-settling PRPs and the public more broadly may not even know that EPA has made
such transfers.

Third, we ask that the Court require EPA to specifically acknowledge that NCR’s
payments reduce the liability of other Site PRPs, even if EPA does not use those payments to
fund Site response costs. After each instance where EPA uses the language quoted above, it
should add the following:

EPA expressly acknowledges that Response Cost Payments reduce

the potential liability of the other PRPs by the total amount of the
Response Cost Payments, regardless of whether they are used to
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conduct or finance response actions at or in connection with the
Site or are transferred by EPA to the EPA Hazardous Substance
Superfund.

The United States objects to this language, because it says the language is unnecessary in light of
the protections specified in CERCLA section 113(f)(2). Perhaps. But if that is so, why not
include it and eliminate any ambiguity that future accounting practices or errors might create.
Fourth, the Court should require EPA to provide a regular accounting of money it holds

in the special account for the Site. That transparency will allow the remaining PRPs to make
informed decisions regarding their own remaining liability and avoid future litigation. At some
place in the agreement, EPA should include language substantially similar to the following:

To ensure transparency regarding its use of the Response Cost

Payments, EPA shall provide an annual report, documenting all

funds received into or disbursed from the Site-wide Special

Account, with the first such report to be submitted no later than

January 31, 2021, and all subsequent reports due no later than

January 31 of each subsequent year until response actions at the
Site have been completed.

The Government objects to this, too. It says that “those disclosures are most useful to the Parties
at times when they are discussing potential performance of additional work at the Site, not on an
arbitrary, annual deadline.” EPA Br. 27. But requiring an annual accounting allows PRPs to
enter those discussions on an equal footing with the Government. And requiring the accounting
on an annual basis should encourage the agency to present the information in a standard and
intelligible format that will benefit the public more broadly.

IV.  The Court should reject NCR’s invitation to address its unripe argument about
Georgia-Pacific’s continuing rights against NCR under CERCLA section 107.

NCR offers no defense of the fairness of the Consent Decree. It instead asks the Court to
improve on the deal by granting NCR something the Government cannot—protection against

future section 107 claims. See NCR Br. 2. NCR specifically asks the Court to rule that the
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Consent Decree forever precludes Georgia-Pacific, International Paper, and Weyerhaeuser from
asserting section 107 claims against NCR. See id. at 2, 19. Indeed, NCR asserts that the Court
has already more-or-less resolved the question.

The Court need not address that question here, because it is not ripe. And NCR is wrong
in any event.

A. The viability of a claim by Georgia-Pacific against NCR is not ripe.

The Court need not address NCR’s argument that Georgia-Pacific and the other non-
settling PRPs have lost all section-107 cost-recovery rights against NCR, because those
arguments are not ripe. They will not become ripe until one of those parties asserts a section 107
claim against NCR. Although International Paper has asserted such a claim against NCR to
recover its costs associated with the Area 3 TCRA and the Area 1 remedial design, and Georgia-
Pacific and Weyerhaeuser asserted section 107 cross-claims against NCR, that case is on hold
pending NCR’s appeal. Until that case is re-activated or another one is filed, the Court need not
address this question.

And the Court should not address the question now. As NCR argued—and this Court
agreed—future costs and the circumstances under which they might be incurred are uncertain,
which counsels against making premature pronouncements about how those costs can be
recovered or allocated. See Order, Georgia Pacific Consumer Products, LP v. NCR Corp., No.
1:11-cv-483 (W.D. Mich. June 19, 2018) (ECF No. 924), at 6—7. “Future costs will certainly be
incurred by one or more of the liable parties. But who incurs the costs; where the costs are
incurred at the Site; what the costs are for; when the costs are incurred; and a host of other
factors—many still unknown—will determine what liable party or parties is ultimately

responsible to bear the costs.” Id. at 6. That observation remains true today.
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B. The Consent Decree cannot affect Georgia-Pacific’s section-107 rights.

Whatever rights Georgia-Pacific retains under section 107 are not affected by the Consent
Decree. As the Supreme Court announced 13 years ago, the contribution protection that section
113(f)(2) affords settling PRPs “does not by its terms protect against cost-recovery liability
under § 107(a).” United States v. Atl. Research Corp., 551 U.S. 128, 140 (2007). This follows
directly from the Supreme Court’s instruction that “§§ 107(a) and 113(f) provide two ‘clearly
distinct’ remedies.” Id. at 138 (quoting Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157,
163 n.3 (2004)); see also Hobart Corp. v. Waste Mgmt. of Ohio, Inc., 758 ¥.3d 757, 766 (6th Cir.
2014). A section-113 contribution action, on the one hand, “is contingent upon an inequitable
distribution of common liability among liable parties.” Atl. Research, 551 U.S. at 139. A
section-107 cost-recovery action, on the other hand, “permits recovery of cleanup costs but does
not create a right to contribution.” Id. “Accordingly, the remedies available in §§ 107(a) and
113(f) complement each other by providing causes of action ‘to persons in different procedural
circumstances.’” Id. (quoting Consol. Edison Co. of New York v. UGI Utilities, Inc., 423 F.3d
90, 99 (2d Cir. 2005)). Simply put, because contribution and cost recovery constitute distinct
remedies, contribution protection cannot guard against cost-recovery claims.

Indeed, the Atlantic Research decision specifically rejected the precise concern that NCR
raises here about allowing section-107 claims to proceed against PRPs who have resolved their
liability to the United States or a State. In response to the Government’s arguments that allowing
private parties to sue under section 107 would deter settlements because contribution protection
would not guard against section-107 claims, the Supreme Court identified why that concern was
misplaced. The Court specifically noted the settling PRP’s ability to trigger equitable

apportionment in response to a section-107 claim via a section-113(f) counterclaim, the
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“significant protection from contribution suits” by other PRPs, and the “inherent benefit of
finally resolving liability as to the United States or a State.” Id. at 140—41.

A settling PRP’s residual exposure to section-107 claims is only meaningful where the
settlement is unfair. If the settlement is fair, the prospect of a section-113(f) counterclaim
eliminates any incentive for non-settling PRPs to sue under section 107. But if the settlement is
unfair, the incentives change. That NCR devotes an entire brief urging the Court to extinguish
prematurely the section-107 rights of Georgia-Pacific, International Paper, and Weyerhaeuser
shows what NCR thinks about the fairness of this deal.

C. This Court did not address the residual section-107 cost-recovery rights
when it entered its order on the form of the judgment.

NCR suggests that this Court addressed and resolved the question of Georgia-Pacific’s
residual section-107 rights in its order on the form of the judgment in the cost-recovery action.
NCR Br. 9. Specifically, NCR asserts that under that ruling “any rights GP now has with respect
to additional recovery against others related to the Site are rights under § 113, not § 107.” Id.
Not so.

As the Court will recall, the parties submitted a Joint Status Report noting their
differences over the form of the judgment. Among other things, they disagreed about the scope
of the declaration of liability required by section 113(g)(2)(B). See Proposed Final Judgment,
Georgia Pacific Consumer Products, LP v. NCR Corp., No. 1:11-cv-483 (W.D. Mich. May 31,
2018) (ECF No. 923-1), at 2-3. Georgia-Pacific asked the Court to enter a declaration that
would assign liability percentages to each party for all future costs. Id. NCR opposed that
request, noting that the significant uncertainties over what might occur in the future counseled
against assigning specific shares of liability for future categories of costs. /d. Ultimately, the

Court agreed with NCR. See Order, Georgia Pacific Consumer Products, LP v. NCR Corp., No.
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1:11-cv-483 (W.D. Mich. June 19, 2018) (ECF No. 924), at 6—7. In doing so, the Court correctly
observed that the parties’ rights vis-a-vis one another would be decided ultimately through one of
the allocation mechanisms in section 113. Id. at 7.

But the Court said nothing about the procedural on-ramp that must be used to reach those
mechanisms. It had no reason to do so—the issue was not ripe, so the parties did not brief it.
And having carefully avoided weighing in prematurely to consider future-cost questions it
thought not yet ripe for decision, id., the Court would not have reached forward silently to
resolve the substantial question of whether Georgia-Pacific would need to travel in the 113 lane
or the 107 lane to recover any potential category of future costs.

NCR'’s reading of the Court’s order on the form of the judgment is even more implausible
given that the Court rejected NCR’s theory in denying NCR’s motion for summary judgment.
See Georgia-Pac. Consumer Prod. LP v. NCR Corp., No. 1:11-CV-0483, 2015 WL 11236845,
*5-6 (W.D. Mich. Aug. 12, 2015). In that motion, NCR argued, as it does here, that the
adjudication of liability against Georgia-Pacific in previous litigation foreclosed it from
recovering future costs under section 107. The Court declined to adopt that theory. Id. at *5-6
(“The Court disagrees that the ostensible section 107 counterclaims asserted by the defendants in
the KRSG litigation . . . obligated Georgia Pacific to assert section 113 contribution claims
against Defendants . . . for costs that Georgia Pacific incurred separate from those involved in
KRSG.”). If the Court changed its mind on that important question, it would have said so, and it
would have acknowledged the growing body of contrary authority discussed below.

D. NCR’s theory about the triggers for section 107 and section 113 claims is
wrong.

It is now settled that a PRP can only assert a claim for CERCLA contribution if it meets

one of section 113(f)’s statutory triggers; otherwise, it must proceed under section 107. See Atl.
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Research, 551 U.S. at 139. And if a PRP meets one of the triggers for contribution, it must
pursue the costs associated with that trigger under section 113(f). Hobart Corp., 758 F.3d at 767
(“PRPs must proceed under § 113(f) if they meet one of that section’s statutory triggers.”).
Those statutory triggers are: (1) the filing of a civil action under section 107; and (2) the
resolution of liability to the government in “an administrative or judicially approved settlement.”
42 U.S.C. §§ 9613(H)(1), (3)(B).

The Government and NCR attempt to extend this principle, arguing that once Georgia-
Pacific has incurred liability for some costs at the Site, it must categorically proceed in
contribution for al/ expenses it has incurred at the Site. See EPA Br. 27-28; NCR Br. 8-9, 16—
17. But nothing in Atlantic Research suggests such a result, and every circuit to consider the
argument has rejected it. Those decisions teach that “even where one of the statutory triggers for
a contribution claim has occurred for certain expenses at a site, a party may still bring a cost
recovery action for its other expenses.” Whittaker Corp. v. United States, 825 F.3d 1002, 1009
(9th Cir. 2016).

The distinction that Atlantic Research drew between contribution and cost recovery
supports a PRP’s ability to bring a section 107 cost-recovery action for certain site expenses even
if it has a right to contribution for others. Atlantic Research clarified that a PRP’s right to pursue
a contribution claim “is contingent upon an inequitable distribution of common liability among
liable parties.” 551 U.S. at 138-39. Following that reasoning, where a non-settling PRP has not
incurred liability for a specific cost, it has no choice but to recoup that expense through a cost
recovery action.

Circuit courts considering this issue uniformly agree, holding that plaintiffs may

appropriately bring cost recovery actions for expenses separate from those for which the
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plaintiffs possess contribution rights. For example, in Whittaker, the Ninth Circuit allowed a
PRP to assert a cost recovery claim even though it previously resolved a portion of its liability in
a settlement. 825 F.3d at 1013. The Whittaker court reasoned that, “[f]ollowing the guidance of
the Supreme Court and the other circuit courts,” the plaintiff was not required to bring its claims
under section 113 because it sought “reimbursement . . . for a different set of expenses, for which
[the plaintiff] was not found liable” in the previous settlement. Id. at 1011.'? Similarly, in
Bernstein v. Bankert, the Seventh Circuit considered a PRP who incurred some cleanup costs at a
site under a finalized settlement, and others pursuant to an unfinalized agreement. 733 F.3d 190,
202—03 (7th Cir. 2012). The court held that “[t]o the extent [the plaintiff’s] suit seeks to recover
expenses arising out of their performance of the [unfinalized agreement], it is not a contribution
action.” Id. at 207. Finally, in Agere Systems, Inc. v. Advanced Environmental Technology
Corp, the Third Circuit held that a plaintiff could bring a cost recovery claim for voluntary costs
at one Operational Unit of a Superfund site even though it had incurred liability at a separate
Operational Unit following an EPA section 107 suit. 603 F.3d 204, 212—13, 225 (3d Cir. 2010).
Cases considering CERCLA statutes of limitations questions also confirm that separate
sets of expenses trigger separate claims under sections 107 and 113. In Am. Cyanamid Co. v.
Capuano, for example, the First Circuit rejected the argument that a 1988 judgment against the
plaintiff for soil-cleanup costs triggered the limitations period for any contribution action the
plaintiff might bring regarding the site. 381 F.3d 6, 13 (1st Cir. 2004). The court held that “such

costs or damages” in § 113(g)(3)(A) referred only to “the costs or damages contained in the

12The Whittaker decision reversed a district court decision that NCR relied on in its
summary judgment briefing to support the same argument it presses here. See Mem. in Support
of Joint Mot. for Summ. J., Georgia Pacific Consumer Products, LP v. NCR Corp., No. 1:11-cv-
483 (W.D. Mich. March 15, 2015) (ECF No. 739), at 13, 19.
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‘judgment’ mentioned” in that subparagraph, not to “any response costs or damages that could
arise in the future.” 381 F.3d at 13. The Sixth Circuit in RSR Corp. v. Commercial Metals Co.,
496 F.3d 552, 557 (6th Cir. 2007), agreed with that holding. It wrote that its conclusion followed
the American Cyanamid approach “because we likewise construe ‘such costs or damages’ in

§ 113(g)(3)(B) to refer only to those ‘costs or damages’ imposed by the judicially approved
settlement.” Id. at 559. Thus, it is the mechanism by which a PRP incurs certain costs, rather
than the status of the party seeking to recover those costs, that dictates whether a party seeking to
recover expenses must sue under section 107 or section 113.

NCR argues that Georgia-Pacific cannot parse out liability “into contribution versus cost
recovery by any subset of the Site or division of particular project costs.” NCR Br. 16. But that
is precisely what each of the forgoing cases does. And such treatment seems especially
appropriate at this Site, where the cleanup spans several geographic areas, dates back to the early
1990s, and stands to continue for many more years. Indeed, the Court’s previous decisions in the
litigation between Georgia Pacific and NCR accords with this approach—separately analyzing
different sources of liability under different agreements. See, e.g., Georgia-Pac. Consumer
Prod. LP v. NCR Corp., No. 1:11-CV-0483, 2015 WL 11236845, at *4 (W.D. Mich. Aug. 12,
2015). Nor does the “slicing and dicing” language from NCR Corp. v. George A. Whiting Paper
Co., 768 F.3d 682, 692 (7th Cir. 2014), alter the conclusion that courts should separately analyze
different sources of expenses. That case cautioned against the “slicing and dicing of costs
incurred under the same administrative order.” Id. (emphasis added). The NCR court’s own
separate evaluation of three different sets of expenses under three different orders actually
supports the proposition that courts should parse out different sources of liability. See id. at 690—

92.
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E. Georgia-Pacific can sue NCR (or any other PRP) to recover work performed
pursuant to Unilateral Administrative Orders.

NCR specifically asks the Court to rule that UAOs are civil actions within the meaning of
section 113(f)(1). The Court need not tackle that question now, but here, too, NCR is wrong.

UAOs are not “civil actions.” For one, UAOs fail to “resolve[] [the PRP’s] liability to
the United States or a State,” which constitutes the defining feature of a contribution-triggering
agreement. See Hobart Corp., 758 F.3d at 768 (quoting ITT Indus., Inc. v. BorgWarner, Inc.,
506 F.3d 452, 459 (6th Cir. 2007)). Moreover, UAOs fall outside of the natural meaning of
“civil action,” which refers to “non-criminal judicial proceeding[s].” See Pharmacia Corp. v.
Clayton Chem. Acquisition LLC, 382 F. Supp. 2d 1079, 1087 (S.D. I1l. 2005). And the text of
section 106 itself distinguishes between the President initiating litigation in district court on the
one hand and “take[ing] other action” (like initiating orders) on the other hand—suggesting that
Congress viewed UAOs as separate from “civil action.” See id. at 1088—89. So the majority of
courts considering this issue agree that UAOs are not “civil actions” for the purposes of section
113(f). See Hobart Corp. v. Dayton Power & Light Co., 336 F. Supp. 3d 888, 896 (S.D. Ohio
2018) (citing Diamond X Ranch, LLC v. Atl. Richfield Co., No. 3:13-cv-00570, 2016 WL
4498211, at **4-5, (D. Nev. Aug. 26, 2016); Raytheon Aircraft Co. v. U.S., 435 F.Supp.2d 1136,
1142 (D. Kan. 2006); Pharmacia Corp., 382 F. Supp. 2d at 1088—-89; Emhart Indus., Inc. v. New
England Container Co., 478 F. Supp. 2d 199, 203 (D.R.I. 2007)).

NCR cites Centerior Service Co. v. Acme Scrap Iron & Metal Corp., 153 F.3d 344 (6th
Cir. 1998), to support its argument to the contrary. NCR Br. 13—14. Centerior, which was
decided before both Cooper Industries and Atlantic Research, held that “[c]laims by PRPs . . .
seeking costs from other PRPs are necessarily actions for contribution.” Centerior, 153 F.3d at

350-51. The Sixth Circuit did not need to reach the question of whether a UAO was a “civil
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action” because the answer was immaterial under its rule of decision—the plaintiff’s status as a
PRP meant any claim against another PRP was one for contribution. The Supreme Court’s
holdings in Cooper Industries and Atlantic Research overrule Centerior’s entire framework for
identifying the triggers for section 107 versus section 113 claims. That decision is no longer
good law.

CONCLUSION

The Court should deny entry of the proposed Consent Decree, and the Court should reject
NCR’s invitation to have the Court address issues that are not ripe.

Respectfully submitted,

By: /s/ George P. Sibley, II1

Peter A. Smit

VARNUM LLP

Bridgewater Place

333 Bridge St., NW

P.O. Box 352

Grand Rapids, M1 49501-0352
(616) 336-6000
pasmit@varnumlaw.com

Michael R. Shebelskie

Douglas M. Garrou

George P. Sibley, 111

HUNTON ANDREWS KURTH LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219
(804) 788-8200
gsibley@huntonak.com

Counsel for Georgia-Pacific LLC and
Georgia-Pacific Consumer Products LP

35


mailto:pasmit@varnumlaw.com
mailto:gsibley@huntonak.com

Case 1:19-cv-01041-RJJ-RSK ECF No. 32 filed 07/14/20 PagelD.510 Page 42 of 42

CERTIFICATE OF SERVICE

I hereby certify that on July 14, 2020, I electronically filed this brief with the Clerk of
this Court by using the CM/ECF system. The participants in the case are registered CM/ECF
users and service will be accomplished by the CM/ECF system.

/s/ George P. Sibley, 111
George P. Sibley, 111

CERTIFICATE OF COMPLIANCE

Pursuant to Local Civil Rule 7.2(b), I certify that this brief does not exceed 10,800 words,
all inclusive.

/s/ George P. Sibley, 111
George P. Sibley, III

Dated: July 14, 2020

36



	I. Georgia-Pacific has voluntarily incurred substantial costs at the Site and will continue to do so for the foreseeable future.
	A. 1990-2007
	B. 2007-2016
	1. The 2007 Administrative Settlements and Orders on Consent
	2. State of Michigan Response Costs
	3. Millennium Bankruptcy
	4. OU2 Consent Decree
	5. Plainwell Dam No. 2 TCRA

	C. 2016 to present

	II. Georgia-Pacific conclusively proved NCR’s liability after a trial before this Court.
	III. Summary of OU5 costs incurred to date
	IV. Future costs will be substantial, but still very uncertain.
	V. The Proposed Consent Decree
	I. Standard of Review
	II. The proposed Consent Decree is unfair to non-settling PRPs.
	A. Under EPA’s projections of future response costs, NCR pays substantially less than its adjudicated fair share of liability.
	B. The Consent Decree is substantively unfair under the framework EPA set forth in the 1997 Policy.
	1. The United States has failed to demonstrate that the Consent Decree reflects a reasonable compromise of NCR’s total liability.
	2. The Consent Decree fails to account for the uncertainty of future costs.


	III. The Consent Decree should include stronger mechanisms to ensure the money NCR pays gets spent at the Site.
	IV. The Court should reject NCR’s invitation to address its unripe argument about Georgia-Pacific’s continuing rights against NCR under CERCLA section 107.
	A. The viability of a claim by Georgia-Pacific against NCR is not ripe.
	B. The Consent Decree cannot affect Georgia-Pacific’s section-107 rights.
	C. This Court did not address the residual section-107 cost-recovery rights when it entered its order on the form of the judgment.
	D. NCR’s theory about the triggers for section 107 and section 113 claims is wrong.
	E. Georgia-Pacific can sue NCR (or any other PRP) to recover work performed pursuant to Unilateral Administrative Orders.



Case 1:19-cv-01041-RJJ-RSKECFE No. 32-1 filed 07/14/20 PagelD.511 Page 1 of 5

Exhibit 1

Declaration of Shannon Johnson
(July 14, 2020)






Case 1:19-cv-01041-RJJ-RSK ECF No. 32-1 filed 07/14/20 PagelD.512 Page 2 of 5

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

THE UNITED STATES OF AMERICA
AND THE STATE OF MICHIGAN

Plaintiffs,
No: 1:19-¢cv-01041
V.
Chief Judge Robert J. Jonker
NCR CORPORATION

Defendant,

GEORGIA-PACIFIC LLC,
GEORGIA-PACIFIC CONSUMER
PRODUCTS LP, INTERNATIONAL
PAPER COMPANY, AND
WEYERHAEUSER COMPANY

Intervenors.

M e’ T Vg e Tt vt m’ v’ et et ' vt vt v v o

DECLARATION OF SHANNON JOHNSON

I, Shannon Johnson, declare from my personal knowledge that the following facts are
true and correct:

= My name is Shannon Johnson. I began employment with Georgia-Pacific LLC
(“Georgia-Pacific”) in 2010, 1 currently serve as Director of Remediation Services. | have been
involved in Georgia-Pacific’s efforts at the Allied Paper/Portage Creek/Kalamazoo River
Superfund Site (the “Site™) since 2011, and since August 2017, I have served as Georgia-
Pacific’s Project Coordinator for the Supplemental Remedial Investigation/Feasibility Study

(SRI/FS) activities at the Site.
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2. As part of my job responsibilities, I have gained knowledge regarding Georgia-
Pacific’s historic actions at the Site, and | am familiar with Georgia-Pacific’s systems for
accounting for costs it has incurred at the Site.

2 3 In 2007, Georgia-Pacific and Millennium Holdings, LLC entered into an
Administrative Settlement Agreement and Order on Consent (ASAQOC) with the United States,
which required the parties to perform a supplemental remedial investigation and feasibility study
in OUS.

4, Georgia-Pacific has performed work as required by the 2007 SRI/FS ASAOC
since 2007.

a. Georgia-Pacific has completed the supplemental remedial investigations and
feasibility studies for Areas 1 and 2.

b. Georgia-Pacific has submilted the final supplemental remedial investigation
report for Area 3 and recently submitted the final feasibility study.

c. Georgia-Pacific has completed the supplemental remedial investigation for
Area 4, but the U.S. Environmental Protection Agency (USEPA) has informed
Georgia-Pacific to delay evaluation of potential remedial actions for Area 4
until the time-critical removal action (TCRA) is completed.

d. Georgia-Pacific submitted the draft supplemental remediation investigation
report for Area 5 on June 26, 2020.

e. Georgia-Pacific has not yet completed any of the major milestones for work in
Areas 6 and 7. Area 6 includes Lake Allegan, where PCB-contaminated

sediment is present over a large area. It is estimated that Area 6 alone
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contains approximately 40% of the PCB mass in OUS. At this stage, we
cannot reliably estimate the cost to conduct the remedy in that area.

5. To date, Georgia-Pacific has incurred $43,041,821.41 performing work required
by the 2007 SRI/FS ASAOC. Georgia-Pacific expects to incur an additional $40,900,000 over
approximately the next 10 years to fimsh all work required by that agreement. Once this work is
complete, Georgia-Pacific expects USEPA to have disbursed up to $4.5 million from the Allied
Paper Inc./Portage Creek/Kalamazoo River Special Account per the SRI/FS ASAOC
Amendment dated January 30, 2020, which includes financial assurance provided by Millennium
when it signed the agreement.

6. In 2016, Georgia-Pacific agreed to perform two actions in QU35 at EPA’s
direction: (1) Georgia-Pacific—along with International Paper Company and Weyerhaeuser
Company—agreed to perform a TCRA in Area 3; and (2) Georgia-Pacific and International
Paper agreed to implement the remedy in Area 1.

7. The Area 3 TCRA is now complete. Georgia-Pacific incurred $11,735,713.25 in
costs to complete that work and understands that International Paper and Weyerhaeuser incurred
similar sums.

8. Georgia-Pacific continues to work with International Paper on the remedy work in
Area 1. The remedial design is nearly complete, and the parties are preparing to conduct the
remedial action. As of June 30, 2020, Georgia-Pacific has incurred $2,797,243 .45 in costs for
this work. Georgia-Pacific understands that International Paper has incurred a similar sum.

9. In the Record of Decision that documented the UUSEPA’s selection of the remedy
for Area 1, USEPA estimated that the remedy selected would cost between $19.9 million and

$23.4 million. Georgia-Pacific currently expects the total cost of the work to exceed $58 million.





Case 1:19-cv-01041-RJJ-RSK ECF No. 32-1 filed 07/14/20 PagelD.515 Page 5 of 5

But the scope of hotspot areas has not been finally delineated, and if those areas meaningfully

expand, costs to implement the proposed remedy will increase, perhaps by as much as 30-40%.

Under penalties of perjury, I declare that I have read the foregoing and that the facts

stated in it are true and correct.

Executed on July 14, 2020.

/ Z‘_-’\f’ . f
e o
Shannon .TDhIlSﬂ:H-/
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HUNTON ANDREWS KURTH LLP
RIVERFRONT PLAZA, EAST TOWER
951 EAST BYRD STREET

ANDREWS KURTH RICHMOND, VIRGINIA 23219-4074

TEL 804 - 788« 8200
FAX 804 7888218

GEORGE P. SIBLEY llI
DIRECT DIAL: 804 « 788 « 8262
EMAIL: gsibley@HuntonAK.com

February 18, 2020

Via Email (pubcomment-ees.enrd@usdoj.gov)
and First Class Mail

Assistant Attorney General
U.S. DOJ-ENRD
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Comments of Georgia-Pacific LLC and Georgia-Pacific
Consumer Products, LP on the Proposed Consent Decree of the
United States and the State of Michigan with NCR Corporation

Dear Mr. Clark:

Georgia-Pacific LLC and Georgia-Pacific Consumer Products, LP (together,
“Georgia-Pacific”) welcome the opportunity to comment on the proposed Consent Decree
between the U.S. Environmental Protection Agency (EPA), the State of Michigan, and NCR
Corp. relating to NCR’s liability at the Allied Paper/Kalamazoo River/Portage Creek
Superfund site (the “Site”).

Georgia-Pacific is the private stakeholder with the largest financial stake in the
proposed Consent Decree, because it voluntarily conducted investigations and performed
clean-up work at the Site since 1990 and will continue to do so for the foreseeable future.
Georgia-Pacific is also the only party that incurred the substantial expense necessary to
develop the compelling evidence that proved that NCR arranged for the disposal of PCBs at
the Site. Indeed, the Consent Decree is only possible because Georgia-Pacific proved NCR’s
liability. If the consideration NCR would pay under the Consent Decree does not fairly
reflect NCR’s equitable share, Georgia-Pacific is the party that likely will feel the most
profound adverse consequences.
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EPA’s settlement with NCR appears to be unprecedented. Never before, to Georgia-
Pacific’s knowledge, has EPA agreed to fully resolve a major PRP’s liability at a large
Superfund site when a remedy has not even been selected for the vast majority of work at the
Site, and when all site clean-up work remains at least a decade or more from completion, even
after that PRP fulfills its obligations under the settlement. The Consent Decree does nothing
to maximize private funds available to complete site remediation. And the substantial
uncertainty over total remediation costs precludes any reasonable assessment of whether the
deal is fair to remaining PRPs.

More problematic is the absence of any firm commitment in the Consent Decree
requiring EPA to actually spend the money NCR would pay to clean up the Site. This is a
real problem. To Georgia-Pacific’s knowledge, EPA to date has not spent any of the roughly
$50 million that Millennium Holdings, LLC paid in 2009 to resolve its liability at the Site.
Absent a firmer commitment to use the money NCR would pay under the Consent Decree at
the Site—or at least to provide a regular accounting of money EPA holds in reserve—it will
be very difficult, if not impossible, for the remaining PRPs to ensure that NCR’s payments
actually diminish their collective liability as mandated by CERCLA section 113(¥).

I. Background

A. Georgia-Pacific has voluntarily incurred substantial costs at the Site and will
continue to do so for the foreseeable future.

1. 1990-2007

Georgia-Pacific LLC and its affiliates are the former owner of several paper mills
along the Kalamazoo River. Georgia-Pacific bought the Kalamazoo Paper Company (KPC)
in 1967 and operated its mill (the “KPC Mill”’) in Kalamazoo until the mill closed in 2000.
Fort James Corporation and Georgia-Pacific Consumer Products LP, owned and operated two
other facilities—a large boxboard mill in Kalamazoo and a specialty-papers mill in
Parchment. The KPC Mill recycled NCR paper, which resulted in the discharge of PCBs to
the Kalamazoo River and the mill’s associated landfills. The Kalamazoo boxboard and
Parchment mills did not discharge or dispose of material quantities of PCBs.

Unlike NCR, Georgia-Pacific has never disputed its liability at the Site. Along with
the predecessors of Millennium and Simpson Plainwell Paper Co., Georgia-Pacific formed the
Kalamazoo River Study Group (KRSG) in 1990 after the Site was listed. The KRSG then
executed the initial Administrative Order on Consent with the State of Michigan and
conducted a remedial investigation and prepared a feasibility study for the cleanup of the Site.
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Georgia-Pacific performed work pursuant to that order until the mid-2000s, when EPA
assumed responsibility as regulatory lead at the Site.

During the period between 1990 and 2007, Georgia Pacific funded significant
investigations into the scope and extent of contamination, and the formal evaluation of
potential remedies. As required by the 1990 AOC, Georgia-Pacific also performed (1)
removal actions in and around the Willow Boulevard and A-Site landfills (OU2), (2) a time-
critical removal action at the site of the former KPC Mill, and (3) the remedy at the King
Highway Landfill (OU3). Georgia-Pacific incurred nearly $42 million in NCP-consistent
costs for these actions:

Category Cost

1990 AOC (excluding OU3) | $26,350,1345.46
All OU3 Costs | $11,946,045.28
2006 KPC Mill TCRA | $3,522,485.47
TOTAL | $41,818,665.21"

2. 2007-2016
a. The 2007 Administrative Settlements and Orders on Consent

In 2007, Georgia-Pacific and Millennium entered into an Administrative Settlement
Agreement and Order on Consent (ASAOC), which required the parties to perform a
supplemental remedial investigation and feasibility study in OUS. Later that year, Georgia-
Pacific and Millennium entered into a separate ASAOC that directed the parties to conduct a
time-critical removal action (TCRA) in the former Plainwell Impoundment area of OUS5
Area 1.

Georgia-Pacific alone has performed nearly all of the work required under the two
2007 ASAOCs. Georgia-Pacific completed the Plainwell Impoundment TCRA at a cost of
$18,850,746.76. Work under the SRI/FS ASAOC continues to this date. Georgia-Pacific has

! This figure is net of various credits and offsets, including settlements reached with
other PRPs. Of note, Georgia-Pacific received $100,000 from Gould Paper Company, which
owned a facility adjacent to the former KPC Mill, and roughly $1.6 million from Rock-Tenn,
which owned a mill in Otsego. A full description of Georgia-Pacific’s historic costs at the
Site can be found in the Phase II post-trial brief Georgia-Pacific submitted in its cost-recovery
action against NCR and others. See Georgia Pacific Consumer Products, LP, et al. v. NCR
Corp., et al., No. 1:11-cv-483 (W.D. Mich.) (ECF No. 882).
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incurred $40,743,838.23 and expects to incur at least that much more to finish all work
required by that agreement.

b. State of Michigan Response Costs

The State of Michigan incurred oversight costs during the period before 2007.
Georgia-Pacific and Millennium negotiated a settlement with the State to resolve its claim for
those costs. Under that agreement, the parties paid a total of $4 million, of which Georgia-
Pacific’s share was $1.85 million.

¢. Millennium Bankruptcy

In early 2009, Millennium filed for bankruptcy and ceased performing all work under
the 2007 ASAOCs. EPA submitted a claim in the Millennium bankruptcy proceedings to
recover future cleanup costs associated with the Site. In its proof of claim, EPA estimated
total site costs would be roughly $2.6 billion. The bankruptcy trustee ultimately settled the
claim for roughly $100 million. Half of that sum was placed in a trust to be used for the
remedy in OU1. The remaining $50 million is to be used for work in OUS. Georgia-Pacific
is not aware that EPA has, to date, used any of the money reserved for OUS.

d. OU2 Consent Decree

In 2009, Georgia-Pacific entered into a consent decree with EPA to perform the
remedy in OU2. The remedial action has been completed, and Georgia-Pacific is now
conducting long-term monitoring. To date, Georgia-Pacific has incurred roughly $17.5
million in costs to perform this work.

e. Plainwell Dam No. 2 TCRA

In 2009, Georgia-Pacific negotiated an ASAOC with EPA to perform a time-critical
removal action in the area formerly impounded by a dam immediately upstream of Plainwell,
Michigan. Georgia-Pacific alone completed this action at a cost of roughly $6.8 million.?

2 This is net of roughly $2 million Georgia-Pacific received from EPA pursuant to the
ASAQC for this work.
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3. 2016 to present

In 2016, Georgia-Pacific committed to perform two actions in OUS5 at EPA’s
direction. Georgia-Pacific, International Paper, and Weyerhaeuser each agreed to perform a
time-critical removal action in Area 3. NCR refused to participate. Georgia-Pacific and
International Paper also agreed to implement the remedy in Area 1. NCR refused to do that
work, t0o.

Although Georgia-Pacific was willing to perform both of these actions, it was not
willing to do so through a liability-resolving settlement, such as an ASAOC or consent
decree. Instead, Georgia-Pacific agreed to comply with a unilateral administrative order to
perform the work. Accordingly, Georgia-Pacific preserved its right to assert a more powerful
claim under CERCLA section 107 if it later decided to recover its costs from other PRPs, such
as NCR. See United States v. Atlantic Research Corp., 551 U.S. 128 (2007); Hobart Corp. v.
Waste Mgmt. Corp., 758 F.3d 757 (6th Cir. 2014); Georgia-Pacific Consumer Products, LP v.
NCR Corp., 358 F. Supp. 3d 613 (W.D. Mich. 2018).

The Area 3 TCRA is now complete at a total cost of roughly $34 million. Georgia-
Pacific is still working with International Paper on remedy work in Area 1. Although that
action was originally projected to costly roughly $33 million, Georgia-Pacific now expects the
total cost to be nearly $45 million.

B. Georgia-Pacific conclusively proves NCR’s liability after a trial before Judge
Jonker.

After it accepted liability in 1990, Georgia-Pacific did what the statute incentivizes
PRPs to do—it went looking for other PRPs. And it found them. Between 1990 and 2010,
Georgia-Pacific identified other paper companies who, like Georgia-Pacific, had unwittingly
accepted NCR’s waste for processing (e.g., Rock-Tenn, Gould Paper Co.). Georgia-Pacific
also attempted (admittedly without much success) to demonstrate that companies outside the
paper industry also contributed PCBs to the site.

Starting in the late 2000s, Georgia-Pacific began uncovering evidence showing that,
by at least the late 1960s, NCR knew that carbonless copy paper broke and trim was actually
an environmentally hazardous waste. Despite this knowledge, NCR continued to sell its
waste to unwitting brokers and paper companies for recycling. Georgia-Pacific then found
evidence showing that NCR itself sold broke and trim to Kalamazoo-area mills. So in 2010,
Georgia-Pacific sued NCR, arguing that NCR was liable as an arranger under CERCLA for
the PCB contamination of the Kalamazoo River. After years of costly litigation, Georgia-
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Pacific won. The Court found NCR liable as an arranger in 2013, and in 2018 it assigned
NCR a 40% share of responsibility for a portion of Georgia-Pacific’s past costs.

EPA did not join Georgia-Pacific’s suit against NCR. It did not separately sue NCR.
And it did not require NCR to perform any clean-up work, even after Georgia-Pacific
established NCR’s liability in 2013.

In a judgment entered in June 2018, Judge Jonker awarded Georgia-Pacific roughly
$30 million in past costs, partially compensating Georgia-Pacific for work it performed under
the 1990 AOC with the State of Michigan, the reimbursement of the State of Michigan’s
response costs in 2008, the Plainwell Dam No. 2 TCRA, and the OU2 remedial design and
remedial action. The judgment requires NCR to pay Georgia-Pacific $19,826,725.67 plus
$683,913.47 in prejudgment interest through May 31, 2018. Post-judgment interest continues
to run.

Georgia-Pacific asked Judge Jonker to assign equitable shares for all future costs. But
NCR opposed that request, arguing that future costs were subject to too many variables to
allow a fair allocation at that time. Judge Jonker agreed with NCR. He limited his judgment
to a simple finding that NCR, International Paper, and Weyerhaeuser were jointly and
severally liable under CERCLA for future costs at the Site. Judge Jonker did not allocate
responsibility for those costs among the PRPs, but he recognized that his equitable allocation
of Georgia-Pacific’s past costs would serve as a “useful starting point” for any allocation of
future costs.

C. Summary of OUS costs incurred to date

Even after accounting for the cost-recovery judgment against NCR, International
Paper, and Weyerhaeuser, Georgia-Pacific has incurred, by far, the largest share of costs for
work in OUS among the other major solvent PRPs:
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. - International
Georgia-Pacific NCR Weyerhaeuser
Paper
RI/FS®  $51,628,236.30 $10,884,398.07 $4,081,649.28 $1,360,549.76
Areal1*  $26,868,644.30 $3,531,249.52 $5,810,866.59 $441,406.19°
Area3®  $11,302,218.64 $0.00 $11,302,218.64 $11,302,218.64

TOTAL  $89,799,099.23 $14,415,647.58 $21,194,734.50 $13,104,174.59
% 65% 10% 15% 9%

D. Future costs are substantial, but still very uncertain.

Notwithstanding that private PRPs have directly spent more than $200 million to
investigate and clean up OU3,” hundreds of millions of dollars in work remains to be done.
Exactly how much is subject to wildly different estimates.

In 2009, EPA projected the total cost to clean up the Site at $2.6 billion. As of March
2015, EPA had neither withdrawn nor amended that estimate, even though substantial study
of potential remedies had been completed in Areas 1 through 3. In the cost recovery trial
against NCR later that year, Georgia-Pacific’s representative testified that the total cost of

3 This includes costs incurred under the 1990 AOC, which Judge Jonker allocated in
the cost-recovery action, plus the costs Georgia-Pacific has incurred to date under the 2007
SRI/FS ASAOC with EPA.

4 This includes (a) costs incurred under the Plainwell Dam No. 2 TCRA, which Judge
Jonker allocated in the cost-recovery action, (b) costs incurred to perform the Plainwell
Impoundment TCRA, and (c) costs incurred to date by Georgia-Pacific and International
Paper to implement the Area 1 RD/RA. We do not know the exact costs incurred by
International Paper but assume they are the same as Georgia-Pacific’s. This does not include
costs incurred by EPA to implement the TCRA in Portage Creek.

> This does not include substantial costs—more than $10 million—that Weyerhaeuser
has incurred in the vicinity of the 12 Street landfill.

® This includes costs incurred by Georgia-Pacific, International Paper, and
Weyerhaeuser to perform the Area 3 TCRA. We assume that costs incurred by International
Paper and Weyerhaeuser are the same as the costs incurred by Georgia-Pacific.

7 Millennium and Simpson Plainwell combined directly spent more than $20 million
for work required by the 1990 AOC with the State of Michigan.
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future remedial and investigative work at the Site was projected to be approximately $740
million, although even that estimate was inherently speculative.®

The investigation into potential remedies for Areas 5, 6, and 7 of the project has not
matured to a point where anyone can make a reliable cost projection. The known variables
involved are extensive. In Area 6 (Lake Allegan) alone, small changes in assumptions have a
dramatic impact on the final expected cost. If EPA ultimately requires a remedy in Area 6
that requires more extensive removal of contaminated sediment, the cost could almost triple.

EPA cannot resolve these uncertainties today. CERCLA requires EPA to go through
an extensive process, involving public participation and a formal evaluation of potential
remedies, before selecting a final remedy for any area of the Site. The law prohibits EPA
from prejudging the outcome of that process. And experience teaches that even the cost
estimates provided with a formal selection of remedy nearly always serve only as a “floor” for
future costs. As Georgia-Pacific has learned during the RD/RA process for Area 1, new
information can come to light that materially expands the scope of work—and associated
cost—beyond what was projected in the record of decision.

Remarkably, in the face of this uncertainty, EPA has apparently used the most
optimistic projection of future costs to justify the fairness of its deal with NCR. Based on
EPA’s public statements since lodging the Consent Decree, EPA is projecting future removal
and remedial work to total roughly $609 million®:

8 In the time since that testimony, the expected cost for the remedy in Area 1 has
increased to $45 million from the range of $25 million to $33 million estimated in the record
of decision.

? Perhaps if EPA committed to the Court and Georgia-Pacific that the total future
cleanup costs at the Site would, in fact, never exceed $609 million, then some of Georgia-
Pacific’s present objections could be withdrawn. But Georgia-Pacific is not optimistic that
EPA will make that commitment, precisely because of the uncertainties inherent in predicting
what will happen decades from now.
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EPA Remedy Implementation
Cost Estimate

Area 1l $23,000,000
Area 2 $46,000,000
Area 3 $35,000,000
Area 4 $175,000,000
Area 5 $75,000,000
Area 6 $205,000,000
Area7 $50,000,000
Total $609,000,000

The $609 million does not include either (1) EPA and State response costs, or (2)
Georgia-Pacific’s SRI/FS costs. EPA reports that it has incurred between $40-$50 million of
past costs, and it will likely incur additional oversight costs going forward. The State, too,
has incurred unreimbursed response costs, and it will incur more in the future. Georgia-
Pacific, alone, will continue to incur SRI/FS costs, which Georgia-Pacific estimates will
exceed $40 million. If we conservatively assume that future oversight costs for EPA and the
State of Michigan are $20 million, EPA’s estimate of total site costs must be increased by at
least another $100 million.

E. The costs NCR will incur under the Consent Decree are significantly less than
its fair share.

EPA and the State of Michigan negotiated the Consent Decree with NCR with no
input from Georgia-Pacific or any of the other private parties who have voluntarily agreed to
perform work at the Site. The Consent Decree requires NCR to perform work that EPA
estimates will cost $135.7 million, and to make payments to EPA and the State of Michigan
totaling $82.5 million. In exchange, EPA and the State of Michigan agree not to sue NCR for
any further work at the Site. In addition, EPA and the State define the “matters addressed” by
the agreement to include all past and future work at the Site, which eliminates the rights of
other PRPs to seek contribution from NCR in the future.

If we rely on EPA’s optimistic projection of the cost of future response actions at the
site, then NCR, in the final analysis, pays substantially less for work in OUS5 than the 40%
share Judge Jonker assigned to NCR in his 2018 judgment:
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EPA BEST-CASE PROJECTION

Total Past Costs  $138,513,655.91
Total Expected Future
Costs®  $669,800,000.00

Total NCR Payments  $232,615,647.58
NCR% 28.78%

So in the best-case scenario, NCR escapes with a total share that is roughly 28% less than the
share assigned by Judge Jonker. And we know already that this best case scenario is
unrealistic, because the Area 1 remedy will cost nearly twice what EPA has projected.

If we aggressively adjust EPA’s March 2015 projection of $2.6 billion down to $2.0
billion (net of money paid by Millennium) to account for work in areas outside of OUS5 and
work performed since 2010, when EPA originally made that projection, the result is a
windfall for NCR, even if we assume that NCR bears nearly $70 million in additional cost for
greater-than-anticipated scopes of work in Areas 2 through 4:

EPA 2015 PROJECTION

Total Past Costs  $138,513,655.91
Total Expected Future Costs  $2,000,000,000.00
Total NCR Payments ~ $300,000,000.00
NCR% 14.03%

II. Comments on the proposed Consent Decree
A. The proposed Consent Decree is an unprecedented departure from EPA’s
longstanding policy governing the scope of contribution protection and covenants
not to sue.

1. EPA’s 1997 Policy regarding “matters addressed”

CERCLA section 113(f) provides contribution protection to settling defendants for
claims regarding the “matters addressed” by the settlement. 42 U.S.C. § 9613(f). In 1997,

10 This assumes that total response costs from the State of Michigan and EPA are $70
million and that the amount of money paid by Millennium for use in OUS5 is spent on OUS5
response actions. This figure also includes Georgia-Pacific’s anticipated future RI/FS costs.
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EPA issued its policy on defining “matters addressed.”!! The Policy explains that the
“matters addressed” should be defined in settlement agreements to avoid ambiguity that
would invite future litigation, while also ensuring that the settlement is “fair, reasonable, and
consistent with the goals of CERCLA.” Policy at 4.

Fairness to other PRPs is critical. An overly broad definition of “matters addressed”
necessarily intrudes on the legitimate right of non-settling PRPs to seek contribution. Thus,
the agency must show that the amount paid in settlement reflects a reasonable compromise in
reference to the “matters addressed”:

Ordinarily, the required demonstration can be accomplished by
showing that the response actions or costs within the definition
of “matters addressed” were taken into consideration in
determining the amount of the settlement, and that the settlors’
payment or other contribution represents a reasonable
contribution to those costs based on some defensible criterion
such as the settlors’ volumetric share or ability to pay, or a fair
assessment of the litigation risks. Moreover, the impact of the
settlement on the contribution rights of any non-parties must be
fair under all of the relevant circumstances.

Policy at 5 (emphasis added).

In settlements involving the performance of specific work, the “matters addressed” are
the work tasks contemplated by the order. “In RD/RA settlements for only one of several
operable units, the ‘matters addressed’ are likely to be limited to the portion of the cleanup
which the settlors are performing or funding.” Policy at 8. For example, when Georgia-
Pacific performed the Plainwell Impoundment TCRA, the settlement defined the matters
addressed to be limited to that single TCRA.

In de minimis and cash-out settlements, the Policy emphasizes that amount to be paid
in settlement must be fair in light of the overall scope of the “matters addressed.” Where the
payment is for a share of fixed specified costs, it should fairly reflect the settling party’s
equitable share of those costs, accounting for litigation risk. The task is significantly more
difficult when the payment seeks to extinguish liability for an uncertain amount of future

" Memorandum from Bruce Gelber to Sandra Connors, Defining “Matters Addressed”
in CERCLA Settlements (Mar. 14, 1997) (the “Policy”).
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costs. The Policy instructs that, in such cases, the settling party should pay a premium to
account for the risk associated with that uncertainty.

Other items whose costs cannot be estimated at the time of
settlement (e.g., additional work that may be required as a result
of conditions that are not known or anticipated at the time of the
settlement, or work performed by other PRPs for which an
accurate accounting is unavailable) may be included in “matters
addressed” if the settlors pay a premium that reflects the risk
that such costs will ultimately be incurred.

Policy at 7 (emphasis added). Stated differently, when the amount of work yet to be done is
uncertain, the settling party must pay above the odds.

Finally, when assessing the fairness of the matters addressed, the Government must
consider the work that other PRPs have performed. Where work is mostly complete, and the
contribution of other PRPs to the total cleanup is ascertainable, a broad definition of matters
addressed that includes all site work may be appropriate. Conversely, such broad protection
is not appropriate where EPA cannot fairly conclude that the settling party is “paying an
appropriate portion of all costs.” Policy at 8 (emphasis in original).

2. The Consent Decree violates the Policy.

The Consent Decree violates the Policy. It defines the “matters addressed” by the
settlement to include all work at the Site, even though NCR is only agreeing to perform work
in three of the seven areas of OUS5, and even though the cost to complete the work in any of
those areas cannot be reasonably estimated. The Policy dictates that, in such instances, the
settling PRP should pay a premium.

This settlement requires NCR to pay no premium whatsoever. On the contrary, it
gives NCR a discount. In the best case, that discount is around 38% (28.78% v. 40%). In the
worst case, the discount is a staggering 65% (14.03% v. 40%).

Apart from the conclusory assertion that the Consent Decree would “avoid prolonged
and complicated litigation between the Parties,” the Government has offered no valid reason
why it should depart from the Policy and grant NCR such favorable treatment. And even the
“avoiding litigation” rationale is hollow.

To begin, the Government is not involved in any litigation against NCR relating to the
Site, because Georgia-Pacific and others have voluntarily undertaken that task. And it will
not need to sue NCR in the future, either. Even if NCR continues to refuse to perform work,
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Georgia-Pacific (and hopefully International Paper and Weyerhaeuser) would do so, and then
pursue cost-recovery and contribution claims against NCR if necessary. The Government
need not file a single future complaint against NCR.

The only litigation the Consent Decree would eliminate is NCR’s appeal of the 2018
judgment. But the Government was not a party to that case. Georgia-Pacific prepared, filed,
and prosecuted that action and bore the associated expense and risk. Georgia-Pacific, not the
Government, should be the one to decide the amount that reflects a fair compromise of NCR’s
future liability at the Site to abate the risk that NCR prevails in its appeal.

Critically, even if all future costs were fixed and known, the Consent Decree still
would not reflect a fair compromise of NCR’s appeal. The liability finding was a fact-bound
application of now-settled Supreme Court precedent addressing arranger law. The numerous
factual findings that established NCR’s liability and supported NCR’s 40% share of
responsibility would be subject to highly deferential clear-error review. Those findings are
unlikely to be reversed. NCR’s odds of success are certainly less than 29%. '?

Of course, future costs are not fixed and known. The scope and extent of future
cleanup actions at the Site are uncertain—how much that work will cost is subject to even
more drastic uncertainties. Under these circumstances, the Government should require NCR
to pay a premium, not reward it with a discount. The Government’s policy of the past 23
years says so. 3

3. EPA should acknowledge Georgia-Pacific’s right to recover costs from NCR
under CERCLA section 107.

After the Supreme Court’s decision in Atlantic Research and the Sixth Circuit’s
decision in Hobart, the potential unfairness of the Consent Decree to other PRPs could be
immaterial. Georgia-Pacific and other PRPs retain the option to fulfill their obligations at the

12 The fact that NCR defeated a claim of arranger liability in litigation involving costs
at the Fox River Superfund Site is of no moment. Judge Griesbach’s decision in that case
centered on the actions and intent of Appleton Coated Paper Company. Georgia-Pacific’s
claim against NCR involved the actions and intent of NCR, and the judgment against NCR is
based on substantial additional evidence not presented in the Fox River litigation. See
Georgia-Pacific Consumer Products, LP v. NCR Corp., No. 1:11-cv-483, 2013 WL 12075957
(W.D. Mich.) (denying NCR motion for summary judgment on issue preclusion).

13 Much the same could be said about NCR’s payment of natural resource damages
under the Consent Decree. The Trustees for the Site have not issued a final assessment, so
there is no way to know whether NCR’s $25 million payment is fair to other PRPs.





Case 1:19-cv-01041-RJJ-RSK ECF No. 32-2 filed 07/14/20 PagelD.530 Page 15 of 17

Assistant Attorney General
February 18, 2020
Page 14

Site without resolving liability (e.g., by performing work pursuant to unilateral administrative
orders), thus preserving the ability to pursue a cost-recovery claim against NCR under
CERCLA section 107. If total costs are high enough to make the Consent Decree unfair, the
section-107 avenue would provide an important mechanism to ensure the goals of CERCLA
are fulfilled.

The Consent Decree, therefore, should expressly acknowledge that its contribution-
protection provisions do not foreclose other PRPs from pursuing section-107 claims against
NCR in the future. And the United States should confirm that it will follow the holdings of
both Atlantic Research and Hobart and not interfere with any attempt by Georgia-Pacific,
International Paper, or Weyerhaeuser to pursue cost-recovery claims under CERCLA section
107, should those parties seek to recover costs incurred in procedural circumstances that
would allow such claims.

B. The Consent Decree should make a firmer commitment to spend money NCR
pays on Site-related costs.

The Consent Decree includes the following language regarding the use of money NCR
pays for future response actions:

EPA shall deposit the Response Cost Payments in the Site-wide
Special Account to be retained and used to conduct or finance
response actions at or in connection with the Site, or fo be
transferred by EPA to the EPA Hazardous Substance
Superfund.

(emphasis added). Given the substantial amount of cash EPA will have received if this
settlement is approved—roughly $125 million for OUS5 from Millennium and NCR alone—
EPA must make a firmer commitment to use that money to defray costs at the Site.

CERCLA dictates that amounts paid to EPA in settlement reduce the liability of other
PRPs. The easiest way to give effect to that legal mandate is for EPA to use the money NCR
pays expeditiously, and we urge EPA to do so. Georgia-Pacific’s experience with EPA’s use
of the money Millennium paid in bankruptcy to fund OUS5 actions leaves Georgia-Pacific
pessimistic on that score.

So to protect the rights of other Site PRPs, Georgia-Pacific asks that EPA augment its
standard language regarding the use of response cost payments in four ways.
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First, EPA should include an additional recitation acknowledging that NCR’s
Response Cost Payments will be used exclusively for clean-up actions at the Site:

EPA expects and intends to use all Response Cost Payments to
conduct or finance response actions at or in connection with the
Site.

Second, the language should be modified to acknowledge that Response Cost
Payments will not be transferred to the general Superfund unless response actions at the Site
have been completed. The language above would be modified as follows:

EPA shall deposit the Response Cost Payments in the Site-wide
Special Account to be retained and used to conduct or finance
response actions at or in connection with the Site, or, if all such
actions have been completed, to be transferred by EPA to the
EPA Hazardous Substance Superfund.

Third, we ask that EPA specifically acknowledge that NCR’s payments reduce the
liability of other Site PRPs, even if EPA does not use those payments to fund Site response
costs. After each instance where EPA uses the language quoted above, it should add the
following:

EPA expressly acknowledges that Response Cost Payments
reduce the potential liability of the other PRPs by the total
amount of the Response Cost Payments, regardless of whether
they are used to conduct or finance response actions at or in
connection with the Site or are transferred by EPA to the EPA
Hazardous Substance Superfund.

Fourth, EPA should commit to provide a regular accounting of money it holds in the
special account for the Site. That transparency will allow the remaining PRPs to make
informed decisions regarding their own remaining liability and avoid future litigation. At
some place in the agreement, EPA should include language substantially similar to the
following:

To ensure transparency regarding its use of the Response Cost
Payments, EPA shall provide an annual report, documenting all
funds received into or disbursed from the Site-wide Special
Account, with the first such report to be submitted no later than
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January 31, 2021, and all subsequent reports due no later than
January 31 of each subsequent year until response actions at the
Site have been completed.

C. The Consent Decree should make clear that NCR is obligated to pay Georgia-
Pacific pre- and post-judgment interest on the 2018 judgment.

The Consent Decree generally requires NCR to satisfy the 2018 judgment entered by
Judge Jonker. But the Consent Decree does not expressly reference pre- and post-judgment
interest. Georgia-Pacific understands that NCR and EPA do not intend to diminish Georgia-
Pacific’s rights under that judgment. To avoid future litigation on this point, we ask that
recital “N” be modified to acknowledge that NCR must pay pre- and post-judgment interest.

Sincerely,

George P. Sibley, I1I
Counsel for Georgia-Pacific

GPSIIl/gba
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U.S. Department of Justice U.S. Enviranmental Profection Agency

MAR | 4 1997

MEMORANDUM

SUBJECT: Defining "Matters Addressed" in CERCLA Settlements

FROM:: Bruce 8. Gelber /. .r <o i S o
Deputy Chief, Environmental Enforcement Section
Environment and Natural Resources Division

U.S. Department of Jystice

Sandra L. Connor {Zq’)gf&%(ﬂ«mal{/

Director, Regional (Support Division
Office of Site Remediation Enforcement
U.S. Environmental Protection Agency

TO: All EES Attorneys and Paralegals
EPA Regional Counsel Branch Chiefs, Regions I-X

This memorandum revises the policy of the Department of
Justice and the Environmental Protection Agency with respect to
the content of contribution protection clauses in judicial and
administrative settlements under the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA). In many cases
it is appropriate for the settlement agreement to contain an
explicit definition of "matters addressed" that clarifies the
parties' intent regarding the scope of contribution protection.
Such a definition will reduce uncertainty and litigation
regarding the effect of CERCLA settlements on the contribution
claims of other persons, and will promote the rapid entry of
decrees. This memorandum will describe the principles to be
applied in defining "matters addressed," and will discuss the
application of these principles to the most common types of
CERCLA settlements. This memorandum supersedes EPA's "Interim
Agency Policy on Contribution Protection Clauses in CERCLA
Settlements" (Apr. 10, 1991).
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A. Backgr ound

Section 113(f)(2) of CERCLA provides that:

A party who has resolved its liability to the United States
or a State in an admnistrative or judicially approved
settl enment shall not be liable for clainms for contribution
regarding matters addressed in the settlement. Such

settl ement does not discharge any of the other potentially
liable parties unless its terns so provide, but it reduces
the potential liability of the others by the anmpbunt of the
settl enment.

42 U.S. C. 8 9613(f)(2) (enphasis added). Sections 122(g)(5) and
122(h) (4) of CERCLA provide virtually identical contribution
protection provisions for settlenments with de mnims parties and
adm ni strative cost recovery settlenents, respectively.

In the past, CERCLA settlenents have generally not included
a definition of "matters addressed,” but instead have at nost
contained a statenent that the "Settling Defendants are entitled
to such protection fromcontribution actions or clains as is
provided in CERCLA Section 113(f)(2)" or the equivalent. This
approach has sonetines caused uncertainty regarding the effect of
the settlenent on the contribution rights of persons not party to
the settlenent, resulting in delays in the entry of decrees and
t he entangl enment of the United States in subsequent litigation
regardi ng the scope of contribution protection.! Several courts

! See, e.qg., United States v. Alcan Alum num 25 F.3d
1174 (3rd Cr. 1994) (reversing denial of notion to intervene by
nonsettlors and remanding for determ nation as to whet her consent
decree cut off nonsettlors' contribution rights); United States
v. Charter International G| Co., 83 F.3d 510 (1st Cr. 1996)
(di spute over scope of contribution protection); United States v.
Colorado & Eastern RR Co., 50 F.3d 1530 (10th Cr. 1995) ("CERC")
(U.S. argued as am cus that matters addressed in consent decree
were limted to EPA's past costs so that prior settlors
perform ng remedy could maintain action agai nst defendant); Akzo
Coatings v. Aigner Corp. 30 F.3d 761 (7th Cr. 1994) (am cus
brief argued that RD/ RA consent decree did not provide
contribution protection for early renoval action); Dravo v.
Zuber, 13 F.3d 1222 (8th Cr. 1994) (am cus brief argued that de
mnims AOC provided site-wi de contribution protection); Avnet
Inc. v. Allied-Signal, Inc., 825 F. Supp. 1132 (D. R 1. 1992)
(sane); Waste Managenent of Pennsylvania, Inc. v. Gty of York,
910 F. Supp. 1035 (M D. Pa. 1995)(U.S. argued unsuccessfully as
am cus that Section 122(h)(1) Adm nistrative O der on Consent
provi ded broad contribution protection).

-2 -
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have indicated that the United States can reduce this
uncertainty by defining "matters addressed” explicitly inits
CERCLA consent decrees.?

Defining "matters addressed” in CERCLA settlenents wll
serve the public interest by reducing uncertainty and litigation
regardi ng the scope of contribution protection associated with
such settlenments, and will enable the United States to maxi m ze
the value of its CERCLA recoveries by affording greater certainty
and finality to settling parties. |In addition, careful crafting
of the scope of matters addressed is inportant to the United
St ates where an agency ot her than EPA has a potential claimfor
recovery of response costs that could be extinguished as a
result. Therefore, a definition of "matters addressed” should

2 United States v. Charter Internat'l Gl Co., 83 F. 3d at
517, n. 9 ("The absence of specific | anguage concerning matters
addressed’ m ght be thought to be of concern to the EPA and the
public. Having the scope of "matters addressed' specifically
agreed upon should lead to greater certainty and finality. That
certainty and finality are attractive inducenents to settle.");
CERC, 50 F.3d at 1537 (citing parties' failure to "draft around
the "matters addressed' problem" presumably by defining "matters
addressed"); Akzo v. Aigner, 30 F.3d at 766, n. 8 ("if the
parties have included terns explicitly defining matters
addressed' by their settlenent, then those terms will be highly
rel evant to, and perhaps even dispositive of, the scope of
contribution protection").

- 3 -
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typically be included in the contribution protection section of
future CERCLA settlenents.?

B. Defining "Matters Addressed": GCeneral Principles

The term "matters addressed"” should be drafted on a site-
specific basis to correspond to the facts of the case and the
intent of the parties. Generally, the term"matters addressed"
should identify those response actions and costs for which the
parties intend contribution protection to be provided. At a
m nimum these will be the response actions or costs the settling
parties agree to performor pay; however, "matters addressed" can
be broader if the settlement is intended to resolve a w der range
of response actions or costs, regardl ess of who undertakes the
work or incurs those costs. This broader contribution protection
is typical in nost de mnims and ability to pay settlenents, as
well as in certain RD/RA and cash-out settlenents.

In crafting a definition of "matters addressed,” the parties
shoul d be prepared to satisfy the | egal standard for entry, i.e.,
that the settlenment is "fair, reasonable and consistent with the
goals of CERCLA. "* Were the settlenent is intended to
extinguish the contribution rights of other PRPs that may incur
or be held liable for response costs, the entering court may, as
one part of its fairness analysis, require a denonstration that

3 The foll owm ng nodel CERCLA settlenent docunents already
contenplate inclusion of a definition of "matters addressed":
1) Revised Model RD/ RA Consent Decree (July 13, 1995); 2) Mbdel
CERCLA Section 107 Consent Decree for Recovery of Past Response
Costs (Septenber 29, 1995); 3) Mdel CERCLA Section 122(h)(1)
Agreenent for Recovery of Past Response Costs (Septenber 29,
1995); 4) Revised Mbdel CERCLA Section 122(g)(4) De Mnims
Contri butor Consent Decree and Adm nistrative Order on Consent
(Sept ember 29, 1995); 5) Mdel CERCLA Section 122(g)(4) De
Mcrom s Adm nistrative Order on Consent and Consent Decree,
i ssued as attachnents to the Revi sed Gui dance on CERCLA
Settlenments with De Mcroms Waste Contributors (June 3, 1996).

4 United States v. Charter, 83 F.3d at 520; United States
v. Cannons Eng'g Corp., 899 F.2d 79, 85 (1st Cr. 1990).

- 4 -
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this result is fair to potential contribution plaintiffs whose
ri ghts woul d be extingui shed.?®

Ordinarily, the required denonstration can be acconpli shed
by show ng that the response actions or costs within the
definition of "matters addressed” were taken into consideration
in determning the anount of the settlenent, and that the
settlors' paynment or other contribution represents a reasonable
contribution to those costs based on sone defensible criterion
such as the settlors' volunetric share or ability to pay, or a
fair assessnent of the litigation risks. Moreover, the inpact of
the settlenment on the contribution rights of any non-parties nust

be fair under all of the relevant circunstances. |n evaluating
the fairness of the settlenent, it is relevant that the proceeds
fromthe settlenment serve to "reduce the potential liability" of

all non-settling PRPs. See 42 U S.C. § 9613(f)(2).°

5 See United States v. Charter, 83 F.3d 523 (holding that
consent decree was not unfair to prior settling parties because
it did not bar contribution clainms); U.S. v. Al can Al um num
Corp., 25 F. 3d 1174 (3d Gr. 1994) (a party whose contribution
rights may be extingui shed should be permtted to intervene for
t he purpose of opposing entry of a consent decree); but see U.S.
V. Rohm and Haas Conpany, 721 F. Supp. 666, 686-687 (if a decree
is otherw se reasonable in light of identified factors, the
review ng court need not separately consider the fairness of the
decree to non-settling parties). At nost, fairness to other
parties is but one dinension of the |arger fairness anal ysis,
whi ch has both procedural and substantive dinensions that are
beyond the scope of this nmenorandum See United States v.
Cannons Eng'g Corp., 899 F.2d at 89-90.

6 It may be appropriate in sone instances to structure a
settlenment to ensure that PRPs whose contribution rights are
bei ng cut off receive an appropriate benefit fromthe settl enent,
e.q., through direct reinbursenent for work they have perforned
or through establishnment of a CERCLA §8 122(b)(3) special account
to fund future work. For exanple, in cases where prior settlors
have agreed to performthe renmedy and pay nost of EPA' s costs, it
may, in light of that cooperation, be appropriate to allocate the
proceeds from a subsequent settl enent between the Superfund and
the prior settlors in order to ensure the fairness of the
settlement. On the other hand, if in the prior settlenent the
United States conprom sed its past costs clains on the
understanding that it would seek the shortfall fromothers, the
prior settlors may have al ready recei ved an appropriate benefit
t hrough the original conpromse, so that it is perfectly fair for
the Superfund to retain all of the proceeds froma subsequent
settl enent.
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The scope of the covenant not to sue is relevant to, but not

di spositive of, the scope of "matters addressed.” A cost or
response action is not a "matter addressed" nerely because the
United States covenants not to sue for it. "If the covenant not

to sue alone were held to be determ native of the scope of
contribution protection, the United States would not be free to
rel ease the settling parties fromfurther litigation with the
United States, w thout unavoidably cutting off all private party
contribution rights."” Akzo, 30 F.3d at 766 (quoting brief of
United States as ami cus). The governnment nay have reasons to
gi ve such a covenant unrelated to an intent regarding the scope
of contribution protection affecting other parties, such as prior
settlors. Thus, in sone cases "matters addressed" is
appropriately defined | ess broadly than the covenant not to sue.
On the other hand, an itemthat is not wthin the scope of the
covenant not to sue is not ordinarily considered to be a "matter
addressed” in the settlenent. As always, it remains inportant to
keep the concept of "matters addressed" distinct fromthe scope
of the covenant not to sue.

C. Application of Principles to Typical Settl enents

The foll ow ng exanples offer sonme gui dance and suggested
| anguage for defining "matters addressed” in different types of
CERCLA settlenents. These are exanples only. Site-specific
consi derations may require changes to the | anguage suggested in
t hese exanpl es.

1. De Mninms Settlenents

Typically, de mnims settlenents are intended to provide
conplete relief to the settlors by fully resolving all clains
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against themrelating to cleanup of the site. To ensure that
such settlenments achieve their intended purpose, it is inportant
that all costs for which contribution protection is being

provi ded be considered in determ ning the anmount of the paynent.
Thus, in de mnims (and other) settlements in which PRPs pay a
share of specified costs, an itemis "addressed" if it is
included in the cost total to which the parties' shares are
applied. Oher itens whose costs cannot be estimated at the tine
of settlenent (e.q., additional work that may be required as a
result of conditions that are not known or anticipated at the
time of the settlenent, or work performed by other PRPs for which
an accurate accounting is unavail able) may be included in
"matters addressed” if the settlors pay a premumthat reflects
the risk that such costs will ultimately be incurred. Were a
diligent effort is nade to include all currently anticipated site
costs (past and future, governnent and private) in the cost basis
of the settlenent, the definition of "matters addressed"” should
be drafted to include all such costs, as foll ows:

The "matters addressed” in this settlenent are all response
actions taken or to be taken and all response costs incurred
or to be incurred by the United States or any other person
with respect to the Site.” The "matters addressed" in this
settl enment do not include those response costs or response
actions as to which the United States has reserved its
rights under this Consent Decree (except for clains for
failure to conply with this Decree), in the event that the
United States asserts rights against Settling Defendants
com ng within the scope of such reservations.?

! In cases in which a State has or is expected to take
response actions or incur response costs with respect to the
site, and those actions and costs are not considered in arriving
at the settlenent anount, this definition should be nodified to
exclude State response actions or response costs.

8 Section 7 of this Menorandum expl ains the rationale for
carving out reserved matters from"matters addressed,"” and should
be consulted in connection with drafting a definition of "matters
addressed"” that will result in broad, site-w de contribution
prot ection.
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O course, if the settlenent is not based on an eval uation
of the party's appropriate share of all anticipated site costs
(e.qg., where it is limted to a particul ar operable unit, or
other portion of site costs), then the definition of "matters
addressed” shoul d be nodified accordingly.

2. Fi nal RD/ RA Consent Decrees

In final RD/RA settlenments, there often is no explicit
determ nati on of percentage shares, but a group of settlors wll
agree to performthe renedy and pay all or a portion of the
United States' past and future costs. Because such settlors
usual ly bear the bulk of the site costs, it is likely to be fair
that they receive contribution protection for all site costs,

i ncludi ng those that may have been incurred by other PRPs (such
as the costs of doing an RI/FS under an EPA order). In such
cases, so long as the costs borne by other PRPs are known (or can
be reasonably estinmated) and were considered in determ ning how
much the final RD/RA settlors should be required to do and pay,
those earlier PRP costs should be included in "matters addressed”
along with all of the United States' costs. The definition of
"matters addressed" in such a settlenent should include al
anticipated costs and work, and should be simlar or identical to
the definition suggested above for de mnims settlenents.

If, on the other hand, the United States is unable to
conclude that the settlors are paying an appropriate portion of
all costs, both public and private -- e.qg., where the settlors
agree to performa relatively inexpensive renedy, but do not
contribute to an expensive RI/FS that was perfornmed by other PRPs
-- It may be appropriate either tolimt "matters addressed” to
costs reinbursed or work perforned under the decree or to |ist
specifically the matters for which the settlor is to receive
contribution protection, including costs incurred by PRPs to the
extent they have been consi dered or addressed.

3. Partial (Operable Unit) Consent Decrees

In RD)RA settlenents for only one of several operable units,
the "matters addressed” are likely to be limted to the portion
of the cleanup which the settlors are performng or funding. 1In
such cases, the foll ow ng | anguage shoul d be used:
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The "matters addressed” in this settlenent are Past and
Fut ure Response Costs [as defined herein; or for specific,
described work] and the Wirk as defined herein.

However, where a settlor conducts the whole renedy at a site

t hrough a series of operable unit decrees, the | ast operable unit
decree should generally use a definition of "matters addressed"
that is equivalent to what the settlor would have received if it
had perfornmed the whole remedy under one, final RD/ RA decree.

4. Past Cost-Only Settl enents

In past cost settlenents, settlors pay all or a portion of
the United States' past costs and the covenant is simlarly
[imted. Such decrees often contain a definition of "Past
Response Costs" that limts such costs to those incurred by the
United States with respect to the site prior to a given date. In
ot her cases, "Past Response Costs" may be defined as costs
relating to a specified set of response actions. |In "Past Cost-
Only" settlenents, the covenant not to sue covers such Past
Response Costs only. To prevent disputes regarding the parties
intentions as to the scope of contribution protection in such
settlenents, "matters addressed" should be narrowy defined as
fol |l ows:

The "matters addressed” in this settlenent are limted to
the United States' Past Response Costs, as defined herein.

In sone past cost settlenents, the definition of "natters
addressed" shoul d be even narrower. For exanple, if prior
settlors have already reinbursed part of the United States' past
costs, the anpbunt of the settlement in issue may be limted by
the amount of the United States' remaining shortfall, so that the
settlor's paynent may be smaller than what woul d be a reasonabl e
contribution by the settlor to all of the governnent's past
costs. In such a case, it nmay be appropriate to provide an even
narrower definition, such as by limting "matters addressed” to
the past costs settling defendant has agreed to pay or to the
United States' past costs that were unreinbursed prior to any
paynments to be nade under the decree.
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5. Cash-Qut Settlenents

In cash-out settlenents (where a settlor pays noney and
typically receives a covenant not to sue under Sections 106 and
107 for both past and future costs and future liability, subject
to standard reopeners), the scope of "matters addressed"” depends
on the circunstances and the intent of the parties. For exanple,
if the settlor's paynent represents a reasonable contribution
toward all anticipated past and estimated future site costs
(1 ncluding past and future PRP response costs), "matters
addressed” should include all such response activities and costs,
and t he | anguage suggested above for de mnims and final RD RA
settlenments is appropriate. |f, however, the settlor's paynent
was determ ned based on only a subset of site response costs,
only that subset is a matter actually addressed. Under these
circunstances, the follow ng form shoul d be used:

The "matters addressed” in this settlement are [imted to
the Past and Future Response Costs, incurred or to be
incurred [by the United States; prior to a specified date;
or with respect to specified i1tems of work such as an RI/FS
or Operable Unit].°

° Not e that one court has held that, because Section
122(h) of CERCLA allows EPA to settle clains only for costs
incurred by the governnment, adm nistrative cash-out settlenents
under Section 122(h) cannot extinguish contribution clainms of
private parties with respect to the cleanup costs they incur.
Wast e Managenent of Pennsylvania, Inc. v. Gty of York, 910 F
Supp. 1035 (M D. Pa. 1995). In light of this decision, it may be
prudent in the case of cash-out settlenments in which the
government intends to afford protection fromcontribution actions
for private party response costs (such as costs incurred by prior
RD/RA settlors), to utilize a settlenent vehicle other than an
adm ni strative settlenent based solely on Section 122(h) of
CERCLA, such as an adm nistrative settlenent based on the
Attorney Ceneral's inherent authority to settle or a judicially
approved consent decree.

- 10 -
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6. Ability to Pay Settl enents

The purpose of ability to pay settlenments is to provide
repose to a defendant with limted financial resources, in return
for a contribution to the cleanup that takes into account the
defendant's limted financial nmeans. Such a settlenent often
represents a judgnent that, given the total anticipated costs
(public and private, past and future) at this site, it is
appropriate that this inpecunious PRP pay a specified portion of
its limted funds toward cleanup. So long as cost or work itens
are considered in such an analysis, they should be included in
"matters addressed.” Indeed, it may be difficult to secure such
settlenments wi thout some assurance of broad contribution
protection, because PRPs with limted resources may be unwi |l |ing
to settle if they nust retain resources to defend agai nst
contribution actions. Therefore, ordinarily "matters addressed”
should include all site costs, using the | anguage suggested for
de minims and final RD/RA settlenents. '

Not e, however, that ability to pay settlenents do not always
address all site costs. Partial settlenents such as operable
unit settlenments may contain ability to pay provisions for sone
parties, without resolving those parties' liability for all site
costs. In such cases, a nore limted definition of "matters
addressed” will be appropriate.

7. Reserved Matters

I n nmost CERCLA settlenments, the United States explicitly
identifies a variety of matters and clains that it is reserving
with respect to the settling defendants notw t hstandi ng t he

10 Not e that because CERCLA 8§ 113(f)(3)(C subordi nates
private party contribution clains to the rights of the United
States, there is nothing unfair about the United States
recovering all or substantially all of the settlenent proceeds in
cases involving alimted ability to pay, so long as the total
recovery is reasonable. See United States v. Bay Area Battery,
895 F. Supp 1524 (N.D. Fla. 1995). As noted above, however, it
may be appropriate in sone cases to consider an arrangenent
wher eby the proceeds of such settlenents are shared with
potential contribution plaintiffs.

- 11 -
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plaintiff's covenant not to sue. There nay be an overl ap

bet ween the subject matter of these reservations and the
definition of "matters addressed." Specifically, the definition
of "matters addressed" reconmmended above for certain settlenents
woul d provide contribution protection for "all response actions
taken or to be taken and all response costs incurred or to be
incurred" with respect to the site. Many reservations of rights
i n CERCLA decrees, such as the statutory reopeners for unknown
conditions and new information, by their terns also relate to
potential liability for "response actions" and "response costs."
By virtue of the fact that the United States has reserved its
rights to pursue the settlors for such matters, however, in the
usual instance such matters are not "addressed" by the
settl enment.

In order to avoid any uncertainty arising fromthe overlap
between the definition of "matters addressed” and the standard
reservations and reopeners, the follow ng | anguage shoul d be
added to the definition of "matters addressed," as indicated
above, where a broad definition of matters addressed is being
used:

The "matters addressed” in this settlement do not include
t hose response costs or response actions as to which the
United States has reserved its rights under this Consent
Decree (except for clains for failure to conply with this
Decree), ! in the event that the United States asserts
rights against Settling Defendants com ng within the scope
of such reservations.

It is inportant that the |anguage excluding reopeners and
reservations fromthe definition of "nmatters addressed"” be
drafted to require that the United States invoke the reservation
or reopener before a contribution plaintiff can avoid the bar to

1 See, e.9., Mddel RD/RA Decree {1 80 and 84.a. The
issue of a settling defendant's conpliance is between the United
States and that defendant. A determnation by the United States
that the defendant is out of conpliance can usually be addressed
by such nmechani sns as stipul ated penalties, notions to enforce,
or other steps, and should not automatically expose the settling
defendant to third-party contribution actions that would
ot herwi se be barred by operation of Section 113(f)(2) of CERCLA

- 12 -





Case 1:19-cv-01041-RJJ-RSK ECF No. 32-3 filed 07/14/20 PagelD.546 Page 14 of 14

contribution suits on the basis of such reservation or reopener.
This fornmulation is intended to preclude contribution clains

agai nst the settlors based on frivolous allegations by the
contribution plaintiff that the conditions triggering such
reservations have been net.

Where consent decrees are not intended to afford broad
contribution protection, as in the exanple of partial and past-
cost-only decrees described in Sections C.3 and C. 4 above, the
nmore limted definition of "matters addressed” does not overl ap
with the standard reservations and reopeners from CERCLA nodel
settl enment docunents, and there will be no need to add any
| anguage to the definition in order to exclude such
items from"matters addressed” by explicit reference.

D. Pur pose and Use of this Menorandum

This nmenorandumis i ntended exclusively as gui dance for
enpl oyees of the U. S. Environnmental Protection Agency and the
U S. Departnent of Justice, and is subject to nodification at any
time. This menorandumis not a rule and does not create any
| egal rights or obligations. Whether and how the principles set
forth in this menorandum are applied in a particular settlenent
w Il depend on the relevant facts. Questions regarding this
menor andum shoul d be directed to Daniel C. Beckhard of the
Envi ronnment al Enforcenent Section (202/514-2771) or Janice Linett
of the Regional Support Division (703/978-3057).

cc: Lisa K Friedman, Associate General Counsel,

Solid Waste and Energency Response Divi sion

Stephen D. Luftig, Director, Ofice of Emergency and
Renedi al Response

Barry Breen, Director, Ofice of Site Renediation
Enf or cenment

Letitia Gishaw, Chief, Environnental Defense Section

EDS Deputy and Assistant Chiefs
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e. any claim against the State pursuant to Sections 107 and 113 of CERCLA,
42 U.S.C. §8 9607 and 9613; Section 20126a(1)(b) or 20126a(1)(c), MCL
324.20126a(1)(b) or (c); or 20129(3) of Part 201, MCL 324. 20129(3) relating to the
Plainwell Impoundment Area or the Site.

These covenants not to sue shall not apply in the event the United States and/or the State brings a
cause of action or issues an order pursuant to, with respect to the United States, the reservations
set forth in Paragraphs 62(b) - (d), and (f) - (h), and with respect 10 the State, the reservations set
forth in Paragraphs 63(b) - (d), and (f) - (g), but only to the extent that Respondents’ claims arise
from the same response action, response costs, or damages that the United States and/or the State
is seeking pursuant to the applicable reservation. These covenants not to sue shall not apply t©
Respondents’ rights to set off under Paragraph 43(c).

66. Nothing in this Agreement shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA,42US.C.§9611,0r
40 C.F.R. § 300.700(d).

XX1V. OTHER CLAIMS

67. By issuance of this Settlement Agreement, the United States, the State, and U.S.
EPA assume no liability for injuries or damages to persons or property resulting from any acts or
omissions of Respondents. The United States, the State or U.S. EPA shall not be deemed a party
to any contract entered into by Respondents or their directors, officers, employees, agents,
SUCCEsSOrs, representatives, assigns, contractors, or consultants in carrying out actions pursuant
to this Settlement Agreement.

68. Except as expressly provided in Section XIX (Covenant Not to Sue by U.S. EPA)
and Section XX (Covenant Not to Sue by the State), nothing in this Settlement Agreement
constitutes a satisfaction of or release from any claim or cause of action against Respondents or
any person not a party to this Setilement Agreement, for any liability such person may have
under CERCLA, other statutes, or common law, including but not limited to any claims of the
United States for costs, damages and interest under Sections 106 and 107 of CERCLA, 42 U.S.C.
§§ 9606 and 9607, and claims by the State for costs, damages and interest under Sections 107 of
CERCLA, 42 U.S.C. § 9607, and Part 201 of NREPA.

69.  No action or decision by U.S. EPA or the State pursuant to this Settlement
Agreement shall give rise 1o any right to judicial review, except as set forth in Section 113(h) of
CERCLA, 42 U.S.C. § 9613(h). Additionally, no action or decision by the State pursuant to this
Settlement Agreement shall give rise to any right to judicial review, except as set forth in Section
20137(4) of Part 201, MCL 324.20137{4).

XXV. CONTRIBUTION

70. a, The Parties agree that this Settlement Agreement constitutes an
administrative settlement for purposes of Section 113(f){2) of CERCLA, 42 U.S.C. § 9613(f)(2),
and that Respondents are entitled, as of the Effective Date, to protection from contribution
actions or claims as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C.

-35.
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§§ 9613(HH(2) and 9622(h)(4). for “matters addressed” in this Settlement Agreement, The
“matters addressed” in this Settlement Agreement are the Work; Future Response Costs billed
and paid, or otherwise resolved through dispute resolution; State Past Response Costs; and State
Future Response Costs, invoiced and paid, or otherwise resolved through dispute resolution.

b. The Parties agree that this Settlement Agreement constitutes an
administrative settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42. U.S.C.
$§ 9613(H)(3)(B), pursuant to which the Respondents have, as of the Effective Date,
resolved their liability to the United States and to the MDEQ for the Work; Future
Response Costs billed and paid or otherwise resolved through dispute resolution; State
Past Response Costs; and State Future Response Costs.

c. Nothing in this Settlement Agreement precludes the United States, the
State or Respondents from asserting any claims, causes of action, or demands for
indemnification, contribution, or cost recovery against any persons not parties to this
Setilement Agreement. Nothing herein diminishes the right of the United States or the
State, pursuant to Section 113(f)(2)and (3), 42 U.S.C. §§ 9613(f)(2) and (3), to pursue
any such persons to obtain additional response costs or response action, and to enter into
settlements that give rise to contribution protection pursuant to Section 113(f)(2) of
CERCLA, 42 U.S.C. § 9613(f)(2) and, with respect to the State, from asserting any
claims under Part 201 of NREPA or other applicable state law.

XXVI. INDEMNIFICATION

71. Respondents shall indemnify, save and hold harmless the United States, the State,
their officials, agents, contractors, subcontractors, employees and representatives from any and
all claims or causes of action arising from, or on account of, negligent or other wrongful acts or
omissions of Respondents, their officers, directors, employees, agents, contractors, or
subcontractors, in carrying out actions pursuant to this Settlement Agreement. In addition,
Respondents agree to pay (1) the United States all costs incurred by the United States, including
but not limited to attorneys fees and other expenses of litigation and settlement, arising from or
on account of claims made against the United States based on negligent or other wrongful acts or
omissions of Respondents, their officers, directors, employees, agents, contractors,
subcontractors and any persons acting on their behalf or under their control, in carrying out
activities pursuant to this Settlement Agreement; and (2) the State all costs incurred by the State,
including but not limited to attorneys fees and other expenses of litigation and settlement,
arising from or on account of claims made against the State based on negligent or other wrongful
acts or omissions of Respondents, their officers, directors, employees, agents, contractors,
subcontractors and any persons acting on their behalf or under their control, in carrying out
activities pursuant to this Settlement Agreement. Neither the United States nor the State shall be
held out as a party to any contract entered into by or on behalf of Respondents in carrying out
activities pursuant to this Settlement Agreement. Neither Respondents nor any such contractor
shall be considered an agent of the United States or of the State. The Federal Tort Claims Ac
(28 U.S.C. §§ 2671, 2680) provides coverage for injury or loss of property, or injury or death
caused by the negligent or wrongful act or omission of an employee of U.S. EPA while acting
within the scope of his or her employment, under circumstances where U.S. EPA, if a private

-36 -
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Exhibit 5

United States Proof of Claim,
Millennium Holdings, LLC Bankruptcy

(July 6, 2009)
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LEV L. DASSIN

Acting United States Astomey for the

Southern District of New York

By: PIERREG. ARMAND
BRANDON COWART

Assistant United States Attomeys

86 Chambers Street

New York, New York 10007

Tel. No.: (212) 637-272412693

Fax No. (212) 63727302717

Email:  Piemre Armand@usdoj.gov

Brandon.Cowart@usdoj gov

UNITED STATES BANKRUPTCY COURT °
SOUTHERN DISTRICT OF NEW YORK

Inree -~ : Chapter 11
MILLENNIUM HOLDINGS, LLC, . CaseNo.09-10071 (REG)
Debtor. . Jointly Administered

X

PROOF OF CLAIM OF THE UNITED STATES ON BEHALF OF -
THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY,
THE UNITED STATES DEPARTMENT OF THE INTERIOR, AND .

THE UNITED STATES DEPARTMENT OF COMMERCE
1. The United States files this Proof of Claim at the request of the United States
Environmental Protection Agency (“EPA™), the United States Department of the Interior (*DOI”) acting
through the Fish and Wildlife Service, and the United States Department of Commerce acting through
the National Oceanic and Atmospheric Administration (“NOAA”), against debtor Millennium Holdings,

- LLC ("MHLLC™) for the recovery of: (i)responsecostsimune'dandlobe incured by the United States

under the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA™),
42 US.C. §§ 9601-9675; (ii) stipulated penalties pursuant to two Administrative Orders on Consent; and
(ii) natural resource damages and assessment costs. In addition, with respect 10 cquitable remedies that

are not within the Bankruptcy Code’s definition of “claim,” |1 US.C. § 101(5), this Proof of Claim is

\NY 700R19D
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™

filed only in a protective fashion. .
CLAIMS FOR RESPONSE COSTS
2. MHLLC isliable to the United States under CERCLA Section 107(a), 42 U.S.C. § 9607(a),
with respect to the 68th Street 'Dump Superfund Site, the Belks Landfill Superfund Site, and the Allied '
Paper, Inc./Portage Creek/Kalamazoo River Superfund Sitc (collectively, the "Sites”).
3. CERCLA Section 107(a), 42 US.C. § 9607(s), provides in pertinent part: .

Notwithstanding any other provision or rule of law, and subject only to the.
defenses set forth in subsection (b) of this section —

?

[N N J
(1) the owner and operator of a vessel or a facility,

(2) any person who at the time of disposal of any hazardous substance owned or
operated any facility at which such hazardous substances were disposed of]

(3) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporier for transport for disposal or reatment, of
hazardous substances owned or possessed by such person . . . at any facility . . . owned or
operated by another party or entity and containing such hazardous substances, and

. . . from which there is a release [of a hazardous substance], or a threatened release
which causes the incurrence of response costs . . . , shall be liable for — .

. - . all costs of removal or remedial action incurred by the United States
Government . .. nol inconsistent with the national contingency plan

* 0

The amounts recoverable in an action under this section shall include interest on the
amounts recoverable under [the foregoing provisions] . ...

4. Each of thé Sites is a “facility” from which there have been actual and threatened “releases™
of “hazardous substances™ which have caused, and will continue to cause, the United States to incur
casts of “response™ not inconsistent with the National Contingency Plan, 40 C.F-R. Part 300 — al
within the meaning of CERCLA Sections 101(5), 101(14), 101(22), 101(25), 102(a), and 107(2),

42 US.C. §§ 9601(9), 9601(14), 9601(22), 9601(25), 9602{a), aiid 9607(a). Pursuant 1o CERCLA

2
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Section 107(a), 42 U.S.C. § 9607(a), MHLLC is jointly &nd severally liable to the United States, along
with any and all other responsible parties, for all response costs incurred and to be incurred by the United
States in connection with the Stes, plus interest. -

68th Strect Domp S und Site

5. The 68th Streei Dump Superfund Site (the “68th Street Site™) is located in and about
Baltimore, Maryland. The 68th Street Site eonsis'ts-of five disposal areas located on approximaely
18 acres within the City of Baltimore and on approximately 150 acres near the Rosedale area of
Baltimore County. Various streams and rivers, including Herving Run, flow through the Sjle and
eventually lead into the Back River.

6. From approximately 1950 to 1969, various forms of wastes were accepted at the 68th Street i
Site for disposal by its ow-ner and operator, Robb Tyler, inchuding but not limited 10 metals (such as lead
and zinc), solvents, paint waste, acids, and pesticides,

7. Hazardous substance$ within the meaning of CERCLA Sections 101(14) and 102(a),

42 US.C, §§ 9601(14) and 9602(a), have been detected at the 68th Street Site, including volatile
organic compounds, semi-volatile oréanic compounds, polychlorinated biphenyls, and metals such as
lead and zinc.

3. MHLLC isliablelolheUnitadSt'm:s in connection with the 68th Street Site because it is a
successor 10 both The Glidden Company (“Glidden™) and SCM Corporation (“SCM”), which amranped
for disposal of hazardous substances at the Site, or arranged for transport of hazardous substances fos
disposal at the Site, within the meaning of CERCLA Section 107(a)(3), 42 US.C. § 9607(a)(3).

9. From approximately 1950 1o 1979, MHLLC's predecessors, Glidden and SCM, owned and
operated a facility located at 5601 Eastern Avenue, Baltimore, Maryland (the “Eastem Avenue Plant™).

\WAMIVT7O0R4 A
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D

P
Lt
A

i

Glidden owned and operated the Eastemn Avenue Plant unti) approximately 1967, when Glidden merged
o SCM. SCM subseqently soldthe Easicm Avenue Plant in 1975. '

10: The Eastern Avenue Plant manufactured fiit and inorganic oxides¥ The manufacturing of
MWMMMsMymmhgaMOYMNmmm the meaning of -
CERCLA Sections 101(14) and 102(a), 42 US.C. §§ 9601(14) and 9602(s), including ﬂuome and oxides
of a number of metals, such 25 lead, cadmium, chromium, hexavalent chromium, copper, nickel, and zinc,

» 11. GliddenmdSMCmqgedforﬂw-fomgohghm:dmmsubstamtobeuanspmedm,md
disposed of at, the 68th Street Site: Specifically, Robb Tyler, Inc., and its successor-in-interest,
Browning-Ferris Industries, transported trash, dust, and sludge contaminated with hazardous substances
from the Eastern Avenue Plant to the Site for disposal.

12. Inresponse to a release or threat of release of hazardous substances at or from the 68th
Street Site, EPA and twenty-three potentially responsible parties ('PRPs”), including MHLLC, entered
intoan administlaﬁvemderon;:onsan(“AOC”)on April 27, 2006. Pursuant 1o the AOC, the PRPs are

required to conduct a Site-wide remedial investigation and feasibility study (“RUFS”) and to reimburse
EPA for its future response costs, including oversight costs, associated with the RUFS.

13. OnJuly 11, 2008, EPA and the same group of PRPs entered into a second AOC requiring
the PRPs to conduct a removal of contaminated debris, soil, and subsurface so'il at the 68th Street Site.
The PRPs agreed to pay the costs associated with EPA’s oversight of the removal action.

y Frit is a customized mixture of particles of glass which is produced by quenching a molten
vitreous metal. Frit is used in introducing soluble or unstable ingredients into glaze and enamels.
Inorganic oxides are a group of color products including porcelain enamel oxide, ceramic stains, glaze
stains, and ceramic colors. Inorganic oxides are used in, among other things, plastics, organic coatings,
roofing granules, exterior paints, and ceramic coalings.

4
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14. As of May 2008, EPA had incured approximately. $2.4 million'in unreimbursed response
‘costs in connection with the 68th Street Site. EPA has incirred additional response costs since that time,
“ind expects to incur responise costs in the funre.

15. Because investigations at the 68th Street Site arc continuing and no-final remedy has been

selected, the cost of future response actions is uncertain at this time. EPA estimates that it may ultimately

incur approximate]ysS]

16. This Proof of Claim is fled for all unseiimbursed response costs for which MHLLC is liable
in connection with the 681h Street Sitn.' Other parties:may,-along with,tv;’HLLC, also be jointly and
severally.liable to the United States for such costs.

Berks Landfill Superfund Site.

. 17: The Betks Landfill Superfund Site {the “Berks Site") is located in Sinking Springs;
Pennsylvania, app;pxima;g!y“:se_ven)mihs southwest of Reading, Pennsylvania. The Berks Site consists
of two closcd landfills: a 49-acre-eastem landfill and a 19-aére westem landfill. From the, 1950516 the .
1980, the Beiks landfill operated as a municipal landfill.

3. Although the Berks landfill accepted predominately municipal refuse-and demolition debris,
various industrial waste streams were also sent 1o the landfill. Glidden, a paint manufé;:mrer, generated

" waste latex. paint, solvents, full and empty paix:n cans, and pigment powder as part of its manuf‘acn:uing
Process.. As aesult, from 1965 1o 1984, Glidden sent planl-'uash 1o the Berks Site, including pallets,
paper, lalex paint cans (full and e}hpty),. and ‘powdered pigmeit. Through such éctivitjf, Ghidden |
arranged for disposal of hazardous substances-at the Berks Site, or arraniged for transpoit of hazardous.
substances for disposal at the Berks Site, within the meaning of CERCLA Section 107(2)(3); 42 US.C.
§ 9607(a)3). MHLLC is a successor to Glidden and therefore is liable to the United States pursuant to

CERCLA Section 107(a)(3).
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19.. Hazardous substances within the meaning of CERCLA Sections 101(14) and 102(a),

42 US.C. §§9601(14) and 102(a), have been detected at the Berks Site, inclixd{ng volaﬁl_c organic
compounds (“VOCs”) and'metals. VOCs detected at the Site: inciqd;;z viny! chisride, trichloroethene, and
cis-1,2-dichloroethiri, nd metals such as ahuminum, iron, and manganese.

20. In responseto.a relwse or threat of release of hazardous substances at or from the Berks
Site; EPA issued-a-Record ofDecns:on ("ROD).on July 27 1997, calling for lmplementanon of varicus
remedial measures at the Site.

2. Ori-March 31, 1998, the EPA isstied a Unilateral Adm,ini;m;fivc Order (*UAO™) 1o
eighteen PRPS including: Glidden, ordering them to. implement the remedy described in the ROD.

22. Glidden, along with several other PRPs, resolved their liability 10 the United States for past
response costs incurred through My 31,2002 in.connection with the Berks Site, pursuant to a consent
decres: emeted by the United States District Court for the Easter District of Pennsylvania,. United Staftes v. . ﬂ%
Agere Systems, Incs, Civil Case No. (2-1681, B }

23. MHLLC; on behalf of Glidden, with seven other defendants (the “Sentting Defendants™)

_ enfered into ancther ;;onsg:nt-decme-'(me “Berks Consent Decree”™) to reimburse EPA for $190,000 of
its past costs incurred:since Jun@'-l 5 2002.: On January 22, 2009, the United States Distriét Court fo'r
the Eastern District-of Pennsylvania approved.and entered the Berks Consent Decree in United States v.
; Agefé;' Inc., et. al., Civil Action No. 08-CV-5123. Under the terms of the Berks Consent Decree,
the Settling Defendants, including their successors, awjointly,ar;d severally liable to. reimburse EPA for
all future response costsaf the Berks Site, 'includir.wginversighl costs associated with.implementation of the

remedial action as ondered in the UAO.
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24, EPA has incurved approximately $147,368 in unreimbursed response costs in connection
with the Besks Site and will contimue to incur response costs of approximately $15,000 per year for
twenty years, .

" 25, “This Proofof Claim is filed for all unseimbursed response costs for which MHLLC is liable
pursuant to the Berks Consent Decree;
Allied Paper, Inc/Po am r Superfond Site

26. The Allied Paper, Inc/Postage Creek/Kalamazoo River Superfind Site (the “Kalamazoo
ém is located in Kalamazoo and Allegan Counties, Michigan. The Kalamazoo Site is included on the
National Pricrities List, EPA’s list of the most serious hazardous waste sites identified for possible long- ‘
term remadial action. The Site cumrently consists of five former paper mill properties, four waste disposal
aseas, approximately 80 miles of the Kalamazoo River, and approximately three miles of Portage Creek,
a tributasy of the Kalamazoo River.

27. The Kalamazoo Site is divided into the following five areas, known collectively as operable
units (“OUs”) and individually as “OU1” through “OUS™: (a) OU1, the Allied Paper Landfill; (b) OU2,
the Willow Boulevard/A-Site Landfill; () OU3, the King Highway Landfill; (d) OUA4, the 12th Street
Landfill; and (¢) OUS, the Kalamazoo River and Portage Creck sediments. In addition, a number of
former Allied Paper mills exist along the Kalamazoo Rive_f (the “Associated Mill Properties”). EPA is
currently investigating whether the Associated Mill Properties are a source of polychlorinated biphenyl
(“PCB") contamination to the Kalamazoo River. |

28. MHLLC is a corporate successor of Allied Paper Corporation (*Allied”), which owned and
operated 2 number of paper mills 2t and in the vicinity of the Kalamazoo Site. From approximately 1954

to 1985, Allied’s paper mill operations involved the recycling of paper products containing PCBs and
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other hazardous substances within the meaning of CERCLA Sections 101(34) and 102(a), 42 USC.
§6 9601(14) and 9602(a). _ o
29. During its operations, Allied disposed of PCB-contaminated wastes in lagoons, landflls,
and other disposal areas located at OU!, which MHLLC still owns, and st OU2, which Allied sold to
Georpia Pacific, LLC ("GP") in 1975. Allied also discharged PCB-contaminated wastes directly into
Portage Creek and the City of Kalamazoo wastewater beatment facility.
30; PCBs have been, and continue to be, released into waterways, surface water, soils, and
sediments at the Kalamazoo Site, including PCB that have been, and may continue to be, released from
the portion of the Site that MHLLC cusrently owns, EPA estimetes that disposal areas at the Site, which

are located along river banks, contain roughly 8 million cubic yards of PCB-contaminated waste. Studics

indicate ongoing contamination to the sediments of the Kalamazoo River and Portage Creek from surface

unoff nd seeps in OUI and OUZ. EPA presently esimates that there are more than 300,000 pounds of
PCBSs in the sediments and soils in, or adjacent to, Portage Creek and the Kalamazoo River.

31. Pursuantto CERCLA Section 107(z), 42 US.C. § 9607(a), 42 US.C. § 9607(a), MHLLC is
liable to the United States in connection with the Kalamazoo Site because, infer alia: (i) MHLLC is the
current owner and/or operator of a portion of the Site; (if) MHLLC was the owner and operator of a portion
ofthe Site at the time of disposal of hazardous substances; and (i) MHLLC is a carporate successor of
Allied, which was the owner and operator of a portion of the Site at the time of disposal of hazardous
Mnﬂmammh&wo&lofhmdmw@mﬂﬂilomﬁapmﬁaﬁ&es&a

32. In response to a release or threat of release of hazardous substances at or from the
Kalamazoo Site, EPA entered into two Administrative Orders on Consent (*“AOCs"") on February 21,
2007. 'n;eAOCs require MHLLC and GP 1o perform investigative and cleanup work at OU1, QUS, and
the Associated Mill Propesties.

)
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33. The firt Aoc, In re Allied Peper/Portage Creek/Kalamazoo River Superfund Site (EPA
CERCLA Docket No. V:W-07-c-863) (the “First Kalamazbo AOC™), requires MHLLC and GP 1o
complete a time-critioal removal action at OUS involving cxcavation of sediment in the Kalamazoo
River. MHLLC and GP began the removal action required by the First Kalamazoo AOC under EPA
oversight in 2007, and the remova) action is-scheduled for completion in June 2009,

34. The second AOC, In re Allied Paper/Portage Creek/Kalamazoo River Superfimd Site (EPA
CERCLA Docket No. V-W-07-c-864) (the “Second Kalamazoo AOC™), requires MHLLC and GP to
conduct: (i) a supplemental remedial investigation and feasibility study (“SRUFS™) of the Kalamazoo
River; (ii) s feasibility study of OUI; and (iif) source investigations of the Associated Mill Properties.

35. On February 5, 2009, counsel for the Debtors advised EPA by letter that, while MHLLC
would continue 1o perform work required by the Second Kalamazoo AOC relating to OU1, which is
debtor-owned, MHLLC would not perform any other wark required by éither AOC relating to OUS and
the Associated Mill Propesties, which are not deblor-owned,

36. In accordance with the Second Kalamazoo AOC, MHLLC is cumrently developing the
feasibility study for OU1, which is due 1o EPA in September 2009. MHLLC has ceased all other work
required by the two AOCs.

37. Asof May 2009, the United States had incurred unreimbursed response costs of
approximately $6.3 million with respect to OU1 and OUS. The United States has incusred additionai
response costs since that time, and expecs to incur response costs in the fuure, Because investigations at
the Kalamazoo Sife are continuing and the finah remedy has not yet been selected, the cost of future

response action is uncertain at this time. However, the United States currently estimates future site
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A
| . il
response costs at approximately $184.2 million for OUL, approximately $2.4 bitlion for OUS, and

approximately $16.9 million for the Associated Mill Properties?

38, MHLLC is lable to the United States for the sbove response costs relating to the
Kalamazoo St toaling spproximetely $2.6 illion, plus infrest under 42 US.C. § 9607(a). Other
parties may, slong with MHLLC, also be jointly and severally liable for the foregoing emounts.

39. This Proofof Claim is also filed in a protective manner with respect to MHLLC's ongoing

. injunctive obligation 1o perform work pursu o the aforementioned AOC. See, .2, Paragraph 48 infa.
_ FOR STIPULATED PENAL

40. Section XVIN of the First Kalamazoo AOC provides that MHLLC is liable for stipulated
penaltics for any faiture 10 timely perform work required under the AOC in the amount of $750 per day
for the first through 14th day of noncompliance; Sl..OOO.pct day for the 15th through 30th day of
noncompliance; and $1,500 per day for the 31st day of noncompliance and beyond. In addition, Section -\
XVH of the First Kalamazoo AOC provides that MHLLC is liable for stipulated penalties for any failure )
to timely provide adequate reports 1o EPA under the AOC in the amount of $100 per day for the first

_through 14th day ofnonc;)mpliame; $250 per day for the 15th through 30th day of noncompliance; and
$500 per day.for the 3151 day of noncomplia_noe and beyond.

41. Since January 6, 2009, MHLLC has failed 1o perform its obligations under the First
Kalamazoo AOC, inchuding its obligaﬁc;n to complete certain activities by milestone completion dates
and report certain information to EPA. To date, MHLLC is liable 1o the United States for stipulated
penalties totaling approximately S250,000 for failure to timely perform work and provide reporting
required by the First Ka!a;mnzoo AOC. -

¥ In May 2009, EPA entered into a Consent Decree with GP, requiring GP 10 implement the
remedy selected for OU2 and to reimburse EPA’s past response costs for OU2.

10
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42, . Section XV1 of the Second Kalamazoo AOC provides that MHLLC- is liable for stipulated
penslties for any failure 10 timely perform various work required under the AOC in the amount of $500
per day for the first through 1th day of noncompliance; $1,000 per day for the 15th through 30th day of
noncompliance; and $2,000 per day for the 31st day of noncompliance and beyond. Section XVI of the
SecondKalarnazooAOCﬁmherprovidslha;Nﬂ-lu.Cisliableforstipulatedpa\alﬁwfwanyfailmto
fimely provide adequate SRUFS planning documents, reports, and technical memoranda to EPA under -
the AOC in the amount of $500 per day for the first through 14th day of noncompliance; $1,000 per day
for the 15th through 30th day of noncompliance; and $2,500 per day for the 315t day of noncompliance
and beyond. In addition, the Second Kalamsazoo AOC provides that MHLLC is lisble for stipulated
penaltics for any failure to perform any other obligations under the AGC in the amount of $250 per day
for the first week of noncompliance and $500 per day of noncompliance thereafler.

43. Since January 6, 2009, MHLLC has failed to perform its obligations under the Second
Kalamazoo ACC wnh respect to OUS. To dale. MHLLC is liable to the United States for stipulated
penalties totaling approximately $500,000 for failure to timely perform multiple obligations under the
Second Kalamazoo AOC.

" CLAIM FOR NATURAL RESOURCE DAMAGES
AND ASSESSMENT COSTS

44. CERCLA Sewons 107(a) and 107(), 42 U.S.C. §§ 9607(a) and 107(f), provide for the
recovery of damages ﬁ;hhwnordMOnulmoﬁ natural nsoumcsmused by the release of
hazardous substances to the environment. Injured resources may include, but are not limited to, binds,
mammals, fish, plants, and their supporting habitats. The United States, through DOl and NOAA, is
authorized toact;m behalfoftheimblicasa mnsteclomoverna_mml resource damages, as well as the

reasonable costs of assessing the injury 1o, or destruction or loss of, natura) resources.

11
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45. Asnomnedialacﬁonhasbemmpldedatlheka!at;imo Site, the eventual amount of
damages for natural resouroe injury, destruction, or loss, including the reasomable costs of assessing the
existence and extent of such injury, destruction, or loss, is unknown. However, the United States
presently estimates that natural mmdmmg&satormmekalmmoﬁwmmm $303.1
million and $351.5 million,

46. Additionally, through January 2009, DOI has incurred approximately 1,145,000, and
NOAA spproximately $532,000, in costs associated with assessment of natural resource damagts'at or
near the Kalamazoo Site. DOY and NOAA expect to incur additional, firture assessment costs as well,
1otaling approximately $7.1 million. )

47. Pursuant to CERCLA Sections 107(s) and 107(5), 42 US.C. §§ 9607(a) nd 9607,
MHLLC is liable 10 the United Strtes for damages for injury 10, or destruction or oss of, natural
resources caused by the release of hazardous sybstances from the Kalameazoo Site, including the aﬁr

3

23
B H{'

reasonable costs of assessing such injury, destruction, or Joss. Other parties may, along with MHLLC,
also be jointly and severelly liable to the United States under CERCLA with respect to such damapes and
asstssment costs, '

PROTECTIVE FILING FOR WORK OBLIGATIONS
48. “The United States is not required to file a proof of claim with respect to MHLLC's
injunctive obligation to comply with work requirements imposed by environmental statutes, regulations,
court orders, administrative orders, or permits, because such obligations are not claims under 11 U.S.C.
§101(5) MHLLC and any reorganized debtor must comply with such mandatory requirements. The
United States reserves the right 10 take fture actions to enforce any such obligations of MHLLC, While
the United States believes that its position will be upheld by the Court, the United States has mcluded the

aforementioned obligations and requirements in this Proof of Claim in & profective fashion, to safeguard

12
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against the possibility that MHLLC will contend that it does not need to comply with such obligations
and requirements, and the Cowrt finds that it is not required to do so. Therefore, a prolective contingent
claim is filed in the altemative for such obligations and requirements but anly in the event that the Coun
finds that such obligations and requirements are dischargeable claims under 11 US.C. § 101(5), rather

- than obligations and requirements that any reorganized debtor must comply with. Nothing in this Proof
of Claim consiitues a waiver of any rights of the United States or an election of remedies with respect 1o
such rights and obligations.

" 49, Consistent with the foregoing, this Proof of Claim is filed in a protective manner with
respect 1o any and al) compliance and work obligations of MHLLC under the Resource Conservation and
 Recovery Ad("RCRA™), 42 USC. §§ 6901-6592k. RCRA establishes a comprehensive regulatory

program for generators of hazardous waste and for owners and operatars of failiies thet treat, siore, or
dispose of hazardous waste. Pursuant 1o RCRA, EPA has promulgated regulations applicable 1o
generators and owners and operatoss of hazardous waste management facilities. The federal RCRA
implementing regulations are set forth at 40 C.F.R. Part 260 et seg. Pursuant 1o RCRA Section 3006,
42 U.S.C. § 6926, EPA has authorized certain states 10 administer various aspects of the hazardous waste
management program in such states. Pursuant to RCRA Section 3008(a), 42 U.S.C. § 6928(a), these
authorized state hazardous waste management program are enforceable by EPA. Under RCRA,
regulaled entities are required, inter alia, to operate in compliance with RCRA regul;atory requirements,
implement closure and post-closure wark and corrective action work, and perform any necessary action
with respect to any imminent and s-ubsumtial endangerment to health or the environment, as required by
RCRA and/or RCRA permits, consent decrees, or adminiswrative orders. See, e.g, 42 US.C. §§ 6924,
6928, 6973. MHLLC is liable for any and all injunctive and compliance oblipations that it is required to

perform under RCRA, RCRA permits, and RCRA administrative orders. It is the United States® position

13
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thata proof of claim is not required 1o be filed for injunciive, compliance, and regulatory obligations and
requimnmtsmd.erRCRA. ‘ ’
DEBTOR-OWNED SITES

50. MHLLC has or may in the future have envirosmental iabiltes for properties that ace pert of:
its bankouptcy estate andior for the migration of hazardous substances from propesty of its bankrupicy
estate. Famplqaswtﬁmh‘abquMHLLCisﬂwuﬁmnowofapmémofﬂnKalmShe
from which hazardous substances have been, and may contimue 1o be, released to ofher portions of the Sie.
Purmanuo28U.S.C.§959(b),M}M£ismqubedmmnageaqdopaawmlepopmyhmdmw
with non-bankruptcy law, including all applicable environmental statutes and regulations. Further, any -
mganimd&uawnmsmmmnymmﬁmmmwmmwwmnm
or opesaies. The United States is not required to file 2 proof of claim relating o propesty of the estate other
than for: (f) response costs incurred before the petition date; and (ii) civil penalties fordaysofvit;laﬁon
occurring before the petition date. “This Proofof Claim is only filed protectively with respect to post-petition R )
labilties and response costs relating to propeny of he estatc. The United States is entitled to adiminisirative .
mpmsepriori!yfor,mwrdia,mynspor;seoossitinuuswhhlespeampmwnyofﬂmmeaﬁuﬂw
petition date. The United States reserves the right to file an application for administrative expenses and to
take other appropriate action in the fture with respect o property of the esiate,

' ADDITIONAL TERMS

51. "This Proof of Claim is filed as an unsecured non-priority claim, except 1o the extent: (i) any
rights of setoff secure the United States” claims; (i) any secared/rust interest exists in insurance procesds
reccived by MHLLC on account of the United States” claims; and (i) administrative priovity exists with
respect 1o property of the estate, post-petition violations gf law, or otherwise. The United States will file

any application for administrative expenses at the appropriate time.

14
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52. This Proof of Chaim is also filed 10 the extent necessary 1o protect the United States” rights

with respect to any insurance proceeds received by MHLLC, and any funds held inmwbyMHi.Lc.
.in connection with the matters discussed herein.

53. . This Proof of Claim is without prejudice to any right under 1! U.S.C, § 553 10 set off,
agatnst this claim, debts owed (if any) to MHLLC by these or any other federal agencies.

54, The United States has not perfected any securiy interest on it claims against MHLLC,

55. Except as stated in this Proof of Claim, no judgments against MHLLC have been rendered
on the claims set forth herein.

56. . No payments to the United States have been made by MHLLC on the claims set forth
herein. _

$7. "This Proof of Claim reflects certain known-liabilities of MHLLC to the United States. The
United States reserves the right to amend this Proof of Claim to assert additional Habilities, including but
not Simited to Habilities for additional costs for the matters discussed herein. '

$8. Additional documentation in support of this Proof of Claim is too voluminous 1o atach, but

is available upon request.
Dated: New York, New York Respectfully submitted,
July L, 2009
‘ ’ LEV L. DASSIN
Acting United States Attomey
Southern District of New-York
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.By. PIERRE G. ARMAND
. BRANDON COWART
Assistant United States Attomeys
86 Chambers Street
New York, NY 10007
Tel. No.: (212) 637-2724/2693
Fax No.: (212) 637-27302717
E-mail: Pieme.Armand@usdoj.gov
Brandon.Cowart@usdoj.gov

United States Department of Justice

Senior Bankrupicy Counsel

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
P.O.Box 7611

Washington, DC 20044

Te). No.: (202) 514-5415 .

Fax No.: (202) 616-6584

E-mail: Kevin.Lyskowski@usdoj.gov
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f l ) OF COUNSEL:

David Smith-Watts, Michae! A. Hendershot,
Leslie Kirby-Miles, and Nicole Wood-Chi
United States Environmental Protection Agency

i Mary Lynn Taylor
: United States Department of the Interior

Marguerite Matera

United States Department of Commerce
National Oceanic and Atmospheric Administration
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Excerpts from Deposition of James Saric
(March 19, 2015)
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Page 1
I N THE UNI TED STATES DI STRI CT COURT

FOR THE WESTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

GEORA A- PACI FI C CONSUMER PRODUCTS,  [GP Objection: .
LP, FORT JAMES CORPORATI ON and B e o i
GEORG A- PACI FIC, LLC, i il £

Plaintiffs,
V.

NCR CORPORATI ON, | NTERNATI ONAL
PAPER CO. and WEYERHAEUSER COMPANY,

Def endant s.
No. 11- cv- 00483
___________________________________________ x
KEY

1= GP'sDesignation: 77 \\est Jackson_BouIevard
1= NCR'sDesignations Chicago, Illinois
/1= IP'sDesignation
1= WY's Designations March 19, 2015
1= OverlappingDesignations | 9: 02 a. m

VI DEO DEPCSI TI ON of JAMES SARI C, taken pursuant
to Notice, held at the offices of U S. EPA, before
Ki mberly A Broadhurst, a Certified Shorthand

Reporter of the State of Illinois.

ELLEN GRAUER COURT REPORTI NG CO. LLC
126 East 56th Street, Fifth Floor
New Yor k, New York 10022
212-750- 6434
Ref: 109190

Exhibit 377
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GP Objection:
Transcript designations are inadmissible for the purpose of contradicting any Phase I finding. 
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APPEARANCES

HUNTON & W LLI AMS, LLP

Attorneys for Georgia-Pacific

BY:

Riverfront Plaza, East Tower
951 East Byrd Street

Ri chnond, Virginia 23219

M CHAEL R SHEBELSKI E, Esquire
GEORGE P. SIBLEY, 111, Esquire
Phone: (804) 788-8200

Fax: (804) 788-8218
Mshebel ski e@unt on. com

gsi bl ey@unt on. com

GEORG A- PACI FI C

Attorneys for Georgia-Pacific

BY:

133 Peachtree Street, N E
Atl anta, Georgia 30303
JOHN E. BURGESS, Esquire
Phone: (404) 652-2612
Fax: (404) 584- 1461

Jebur ges@apac. com
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APPEARANCES (Cont'd):

BAKER & HOSTETLER, LLC

Attorneys for International Paper

BY:

PNC Cent er

1900 East 9th Street, Suite 3200
Cl evel and, Chio 44114-3482

JOHN D. PARKER, Esquire

Phone: (216) 861-7610

Fax: (216) 696-0740

Jpar ker @aker | aw. com

PERKI NS CO E

Attorneys for Weyer haeuser

BY:

1201 Third Avenue, Suite 4900
Seattl e, Washington 98101- 3099
M CHAEL L. DUNNI NG Esquire
Phone: (206) 359- 3464

Fax: (206) 359- 4464

MDunni ng@er ki nscoi e. com
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APPEARANCES(Cont'd):

CRAVATH, SWAI NE & MOCRE, LLP
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Attorneys for NCR Corporation

BY:

Wor | dw de Pl aza

825 Ei ghth Avenue

New Yor k, New York 10019-7475
DAVI D F. LISNER, Esquire
Phone: (212) 474-1754

Fax: (212) 474-3700

Dl i sner @r avat h. com

U. S. DEPARTMENT OF JUSTI CE

Attorneys for United States of America

BY:

Envi ronment and Natural Resources division
601 D Street, N W

Washi ngt on, DC 20004

KRISTIN M FURRIE, Esquire

Phone: (202) 616-6515

Fax: (202) 616- 6584

Kristin.furrie@sdoj.gov
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APPEARANCES (Cont'd):

U.S. ENVI RONMENTAL PROTECTI ON AGENCY
Attorneys for U S. EPA and the w tness
Regi on V
77 West Jackson Boul evard, Suite C 14-J
Chi cago, Illinois 60604
BY: NI COLE WOOD- CHI, Esquire
Associ at e Regi onal Counse
Phone: (312) 886-0664

Wbod. ni col e@pa. gov

ALSO PRESENT:
KEVI N | NGSTRUP, Vi deogr apher
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Page 195
SARI C

THE VI DEOGRAPHER: We've got about five m nutes
left on this one.

MR. SHEBELSKI E: Wy don't we just go off the
record and change the tape.

THE VI DEOGRAPHER: (Okay. That's the end of
disk No. 2. The tine is 12:50. W are off the
record.

(Recess taken)

THE VI DEOGRAPHER: This is the beginning of
di sk 3.

BY MR SHEBELSKI E:

Q M. Saric, right before the break, we were
| ooki ng at Exhibit 2481. That's EPA s proof of
claimthat it filed in the MII|ennium Hol di ngs'
bankr upt cy proceedi ngs.

Do you still have that docunent in front
of you?

A Yes.

Q Now, in this proof of claim did EPA
provi de any estimation of expected future cost to
be incurred at the Kal amazoo Superfund Site?

A Yes, we did.

Q "Il direct your attention to page 9 of

t he exhi bit where paragraph 37 appears.
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Page 196
SARI C

Do you have that in front of you?
A Yes.
Q Al right. In paragraph -- well, does
par agraph 37 contain the estimtion by EPA of
future site response costs?
A Yes.
Q Al right. Now, what that paragraph
provi des starting at the bottom of page 9, it says,
“"The United States currently estimates future site
response costs at approximately $184.2 nillion for
OU- 1, approximately $2.4 billion for OJ5 and
approximately $16.9 mllion for the associated mll
properties.”
Do you see that, sir?
A Yes.
Q Al right. Now, as of the date of this
proof of claimwhich was filed -- dated July 6,
2009, was that EPA's best estimate of the future

response costs for QU5 at the Kal amazoo Ri ver?

A Yes.

Q And that figure was 2.4 billion?
A Yes. That's right there.

Q 2.4 billion U S. dollars?

A U S. dollars.
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Page 197
SARI C

Q And has EPA ever anended or withdrawn this
estimation of the $2.4 billion for the OU 5?

A No.

Q Has EPA ever publicly rel eased any
different estimation for the future response costs
for QU 57

A No.

Q Al right. Then noving beyond that, just
two last things just to touch base on. Going back
briefly to the SWAC di scussi on.

A Ckay.

Q And how that will -- is expected to relate
to the renmedi ation goal in river of .33?

A . 33 yes.

Q And that .33 is a SWAC as wel | ?

A Yes.

Q Al right. And so in order to get the
Surface Wei ghted Average Concentration in the river
sedi nent down to a .33, if sedinents need to be
ei ther capped or renoved, would that be based again
on a SWAC- based concentrati on anal ysi s?

A Yes.

Q And you nentioned, for exanple, the use of

a one part per mllion SWAC as a benchmark or
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